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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sir:

b, burpose of laSuring the
pullding and its con-

b ageinst the loss by

d end to pay for the en-
o premium vut ot the cur-
gont apuropriations,

e are N PENOT youN leNer of September 29,
1944, rejuesting/the -
ateted metter, \eo ur letter as follows:

to a contract with a
the purpose of insuring
campus 0of The Univarsity
ents, agalnst the loss by
iod of five yoars commencing Feb-
ind sxpiring February 9, 1949, and
ntire premium out of the current

ings and contenls belonging to The Ualiversity of Texas shall be
kept insured et e2ll timos ageinst loss by fire or tornadoes is
expressed in Senate Concurrent ltesolution No. 3, pessed in the
Second Called Session of the 37th Legislature, 1921, Ths first
part of this resclution declsres a policy that the Statoc shell
carry 1ts own insurance upon State buildings an¢ onntents, end
that nc incurance policies should be lsken cut urco eny of the
public buildings or the contents, The State Board of Coatrol
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end all other Boards heving churge of ths buildings of the
.dtate, and their contents, were instructed not to have such
buildings nor property insured, notwithstanding there may

be items in the appropriation bills authorizing the expend-
.iture of money for the paymsrnt of insurance premfums, IHow-
ever, the last nsrt of the resolution mexes an exception of
The University of Texas, and seid resolution, with reference
i%0 The University of Texes, reads as follows:

"¥rovided, however, that tihls resolution, or
any part of ite provisions shall not apply to or affect
The University of Texas, and its Srancﬁea. and that
It Is a rixed pollcy of the State that all bulldings
and the contents thersof belonging to Ths University
of Texas, and its brauchkes, shall bs kept insured at

all times against any loss by fire or tornedoss.”
(Underscoring ours.)

while this Resolution dces not have the sffact of a
general law, yat it d0ss have the effect of & law upon the
particular svbjact about vhich thes Resclution is made, 80 long
ap that particular thing or condition exists or until such
resolution is othervwise revoked by the lLegislature. There hes
been no subsequent declaration of polioy by the Legislature, so
the natter of the Board of Regents of The University of Texas
taking out insurence on the buildinga and contente df The Uni-
versity of Texas is in obedience to a legislative direotive,

Seotion 6, Article 8, of the Constitution of Teias,
« provides, in part:

"Ro money shall be drawn from the Treasury but
in pursuance of speoific appropriations made by law;
nor shall any appropriation of money be made for a
longer term then two years, « v o « o

Seotion 49, Article 3, of the Constitution of Texes,
* provides in part:

"No debt shall be created by or on behalf of the
Stats, except . . . . " (exception not epplicable to
this inquiry).

Two leading ceses in which the Supreme Court of
this State decided questions pertinent to this inquiry are
the ocames of Charles Soribner's Sons v, Marrs (114 Tex. 1l1;
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262 5. W, 722) and Fort viorth Covalry Club v. Sheppard { 125
Tex. 339; 83 S. W. (24) 660). 1In sach of these cases the
court had bsfore it the question of a contract by an agenoy

of the State for e term of five years,

i In the ocase of Charles Scribner's Sons v, Marrs
(Supra), the faot situation was that the State Board of Edu-
oation had entered into a oontract for the purchase of cer-
talin dbooks for a period of five years in pursusnce of a
statute suthorizing said Board, subjeot to certain limitations,
- %0 enter into contracts rfor furnishing textbooks not to ex-
ceed a slx year period. In this case, the Suprens Court held
that the oontraot wes not in violation of the coastituticnal
limitation that no anpropriation of money siall bLe made for

& term longer than two years, beceuse the contract, under

its terms, was not one which created an obligation for payment
beyond the two-year appropriation perliod, and that the contraot
414 not require an appropriation for a term longer than two
years. The court further held that an obligation against the
State that runs currently with the revenue is not a "debt"
within the mesning of Seotion 49, Article 3 of the Coastitu-
tion of Texas.

¢ - In this case, the court said, in part:
“ o "The obligation of the contract ie not to buy
.. a fized number or amount -of books, but only so many

[ acs are needed by the schools of the State. Liabili.
.. ty is fixed only on such amounts as ‘are requisi-
tioned by the truatess of the schools + . « &

- - "o quantity is stipulated &nd no promise to

;.. pay, only an agreement to use the booke in the

. mohools . « + « The obligation to pay arises only
-upon the purchase and delivery of books for

‘**  the year needed, and accordlng to the pur-

N chage. The books B0 furnished and &0 purchased

‘ during eny year do not amake a chargé or the fu-

ture resources of the State, but are psid for
each year as the purchages are made. ,

~ "It logically follows that the contract is

.- not repugnant to that part of Sec. 6, Art. 8 of the
Conatitution which provides: ‘'Nor shall any ap-
propriation of money be made for & longer turm than
two years.'"
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In the vase of Fort Wworth Cavalry Club v. Sheppnzd
(supra), the Suprene Court held that & contract whereby the
Adjutunt General atteapted to bind the Stute on leass of a
bullding for a llationel Qunrd Armory, with payaents 0 be made
in annual installuento over a period of five years, was void,
.The Court held that ths contract wes not authorizeéd by statute,
and thet under the existing stetuteo pertaining to the Adjutant
General's Uspartment, the.Adjutlant General had the {mplied
power L0 wmalke @& oOntreot within the limits orf the azount of
the appropriation and the period of ths appropriatiocn.

‘ " Froa & reading of ths foregoing cases, it sppsars
thet & contract would be a valid one if a co'trect of its
‘nature had baen authorived by law, and under its tayus
oretted no 1labilitry egainst the State beyond the two-ysur
tera of the appropriantion. Iln saprlying thesa principles
to thes rower of tha Borrd of Regents to oontragt with ref-
srenoe to insurance on the duildings of the University, we
find theat the 1i0dility Yor pnymant doss not sxtend beyocnd
the term Of the current approprisvion, wnd we further find
en express legialntlive direotive, in no uncertain langusags,
that frgurunce ghall be ocarried on all of the buildings ond
contents of The Univeraity of Texas. 1In 5. C. R. No, 3,
37¢h leg., 2nd Called Session (suprn), the iegislature, ss
e genernl polioy, directed thet Doards and govaerning bodies
charged with the responsidility of all Htate bulldings shall
oot teks out insursnce on said buildings, and, in that sase
#esolution, made Of ths University of Texns, the s0le excartior
to that gonare) poliey when 1t directed that insurence snaf!
be car2{ed cn2 all duildings and contaente of the Univarsity
of Toxaa. Thnt the Board of kegents of Texss Ualiversity,
acting under authority of and in obedience to that express
‘dirsotive, had sufficlient authority to rrovide fcr inesuranoce
under a reascnable coutract in line with customary ond es~-
tablished §ood busliness practices in insuring bulldinga of
thot nature, can be reascnebly implled frcz the lerguage T
the Resolution. :

"It 1s 8 metter of comoon knowledps that o five-yeour
fire insurance policy is far nores econoz:ical than insuring for
@ year or two years at 8 time. It 1s a 22tter of cOmmOn know-
ledges thct it 19 cuatomary practiocs oa the part of thnae
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herped wieh tha Tarroneidbility sor e sirzestle investzent in
uildings to take cut firs insurance for & tora longsr thean

w0 yetrs; In frcot, a rive yesr policy is quite voxnaon, eud

£ 8 recognized a@g # good business practios.

. The limitetion that no apyropriativa of wcrey shall
¢ made Yor a8 torm longer thun (wo yaossw dows anot lanrly ¢ limi-
ation on the power tC make &8 cuntract Tor o ¥reslar Lize, whers
he eontraot does no'l require an sppropriaticn teyond the two
esr perind {38 Texns Jurisprotenco, p. 845,. Jit. roference
0 the insurance contract on the Usicersity Lsw uiléing, it 18

lesr that no liability is crooted againut Lue {tate besyond the
wo year sppropriation.

I1n the ozse Of Sorituezr'e lons v. Harra, (lupra),
he court ssid, in pore:

"The powsr tc oortract is su lapirtautl sublect.
¥hile muking limitatiocus on oulier subjacts o equal
inportenca, rina Conavitutica auade nons oa tlLe power
to cnntrect, eycepbl 48 tC Tohe orsalion ur "dedby*.

Y& wanld saem, i€ other limitativa cu tlhe rowar to
oontrnat was intanded, it would have Ddeza oxpreased.

"The fa2t that the offioial term of offios 18’
comnonly two years, togather with the limitaiion
thot eppropriation ghell not be mads for & lonaar
tera than twr yanre, is argued as indtoating s
eansral pudblic policy, end that 4in Kespiug with
ga%e this limitation of twe years shoulsd be la-
Flied on tha term Of contracts, :

“Those rrovirions of goveruiwsnt do flx the
rublic policy with resard to thea , but it cannct
be %914 tnat the limitation thet no appropraotica

of monsy shall ba made for & longer Lara luaia two
yeirs i by iupiiontion & Jizltstfon uron u con-
tract Lbat ~“Ceapr nol reqguire &N Q}p:cprlcsIcn L0
Ds ztde fOr ® 1-nPeY taTm tran two Y3azTh.

_vEBot! aubjaote, epprepriations and cadutricts,
ars of such importance, and saok S0 coxazon and 80
cegential to thse edministration cf the governaent,
that it is ressonsble tO prasums that if it had been




Honorable George H. Sheppard, lape 6

the purpose Of the makers of the Constitutior to
prohibit the making of contracts thet would extend
Over & period of more than twe years, they would
have made that purpose plein by direct refersnce
to that laportant subjeot.”

The lLegislature hee, time end time agein, appropria-
ted funds for buildings, improvements eand supplies of &1l kinds,
which lasted as investments 0f the Stete for beyond the tera of
‘that partienlar two-yesr appropriation. Approprietions have
never been limited t0 those items where the benefits eoreated
by the appropristion would be exhausted by the end of the tera
of the two-yesar appropristicn periocd. Yrom an analysis of the
oases hsrein oited, it up{cara that the tve ysar limitetion
upon the power to contract has reference to the term of the
obligation orsated againat the State by suah oontract, rather

an to the period or time for which the benefits of the contraoct
may sxtend in favor 0f the State.

The Btate of Texas has made large investments in
University duildings. The Legislature has direoted that fire
insurance shall be carried on all University bduildings. A
five year fire insurence poliocy im e reasonpadle one, and such
a polioy is consistent with recognized and sstoblished businaess
practices with reference to insuring bdbuildings of that typs.
The contract for insurence does not oreste 2 liability against
the State which extends bdeyond the term Of the sppropriation.
In the abaence of a statute prohibiting such a contrect, it
is reasonable to assume that the Board of Regents of The Uni-
versity of Texas had the implied authority to enter a reason-
adle contreot for the izsuring of ths law Bullding of Texas
University. .

It 48 generally held that the governing body of a
00llege or university may make such contracts as are within
the limitas of the authority coanferred upon it dy charter or
statute and ordinarily has implied fowcr to 40 those things
necessary and oconvenient to accomplish the objeot of the in-
stitution and not prohidbited by law, ()4 Corpus Juris Seo-
undum, Seotion 18, p. 1351, 1352.)
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it ia therefore the opinion of this department that
the Board of Regents of The University of Texas was authorized
10 enter into a five year contrest for fire insurencs on the
law Building of The University of Texas, together with ita
contents, and to pay all of the preaium from the current ap-
prOprlntion. provided there is an appropristion for that pur-
poss.

Trusting that the foregoing fully answers your in-
quiry, we are
Yours very truly
ATTORNEY GENERAL OF :2£:i4b)
By A
/Jg/i Ellis
. Assistant

JAE:zd

APPROVED

OPFINION
COMMITTAE

BY
CRAIRMAN



