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Opinion No. £ A
oration whoae
usiness was

labgs of franchiae
tax which ¢ on #ay 1,
941, be reqolred to pay so
ditional aaount of 5% per
nth revivael fee on the
anchise taxes which acoruaed
on May -1, 1942, ¥ay 1, 1943,
and May 1, 1944, under the
provisions of Artiole 7092,

. Ao co S.. 1925?

You: ra as thc o ' or thls departasnt on ths follow="

1ng tsctnal aituat*::; qnt _beaed thereon: )
ra rff:, t to 4o bulinnse was
 forfeited heptenﬁnr for failure to pay a

]
balange™~o anchide nd penalties which acorusd
during thit year an c¢h has since faliled to pay-
tae -franchige bdaxes end penalties which acorued on
vy 1,71942, 01943 and 1944, respeotively, ia seaking
to revisa 1t right to do business. -

‘”he“bft ers ¢f the corporation, through their
attorney hayd questionad our nethod of coaputing the
2dditiondT anount of 5% of the franchise tax for sach
a0::th or fractional part of & month, as provided for
in artiocla 7092' X Co Sa 1925.

O

“I% has besn the practice of this departaent to
cosputs the 5i- on the azount of tax das, for which
t1x the right to do business was forfeited, for sach

cath of the forfeiturs avean though the forrsiturs
;-s Tun for several years. It has also besn the
~raetica t0 compute the additional 5: on the tax
wgerudng in subgequent years from iay lat of each
year vo date of payzent.

,““W
ICATION 13 TO BE CONSTRUED AS A DEPARTMENTAL OPINIGN UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



souorable Sidney Lsthaa, page 2

“Your decartment, in Opiniog No. 0-72, loveaber
32, 1939, held that the 5% designated as & revival fee
should be collected for the entire peried of forfeiturs
untvil the soorusd tax and penslties are paid., The ate
torney for the corporation has eonceded that this xzgthod
is prodbably correct, but should apply only o the azocunt
of tax due for which the forfeiturs wes dsolared, and
urges that it i{s not contemplsted in Article 7092 that
the fes should slso be coaputed on the franchise texes
accruing 4n sudsequent ysars and whioh remain uapaid,
It is contended, therefors, that the opinion cited does
a0t answer this question.

"It is farther urged that the frsnchise tax lawa
arg purely revenus measures and thsat the panalty either
for late return or lete payaent is the éxtent of the

..Jtate's exactions after frorfeiturs and that the revival

. fag 2prlies wholly to the aacunt of tax due at the time
of forfeiturs. Your opinion, therefors, is requested .
on this questioas . '

"*Should & corporation whoase right to do businass
~ag forfeited cn Septamber 3, 1941, for failurs to pey
s.balance ©f franchise tax scoruing #ay 1, 1941, and
which corporation is-willing ta pay the $% per aoath
renalty on aaid balance, for -which~tax its right to do
business was forfeitsd, be required to pay 55 per aoath

. reavival fes onths franohise taxes eocruing on ay 1,
1942, May 1, 1943, and Mey 1, 1944, efter the right
to do business vas forfeited on Jeplecber 3, 1941°*"

Ihe foregoing situation is governed by ths provisions of
Chapter 3, Title 122, V. A, C. 3. 1925, and the appropriate statutes
will be suanarized surficisntly to devslop the controlling questioa
without setting thes out in full., (A1l emphesis ours).

1t i3 provided that: "“ixcept as herein provided,

all corporations now requirsd to pay sa an:ual Iranchise
tax shall, batwien Jsnusry 1st and XHarch 15th of each
raanr, Q6Ye & gworh report to the Secretary of Stats - -
ancwing its condition on the last day of the preceding
vasr, in default of which raport it shall be lilable

roy renalty of 10% of the azount of ths franchiss tax
. 3us by such corporation - - - together with ita frenchise
tax.” art. 7089, R. 3. 192%, as azsnded by iots 1931,
i2nd Lea, pe L4l, Ch. 265, g 2, Vernon's iAnn. Civ. Ste
’.rtt 7C89!



Liirania Jidasy Liatha ., papge )

it i provided that, “Sxcept as herein provided,
sv4ry douestic ~ - - corporsticn heretofors or here~
after chartered or authorized to do dusiness in Texns,
shall, on or berfore iday lst of each year, pay in ad-
vance 10 the Sagretary of State a frsnohise tax for
the year tollowing,"™ %o be c¢ow.puted upon the rerort
of its aecndition required in Ars. 7089, supra, .irt.
7C84, Re 5. 1925, as saended by Acts 1941, 47th Leg.
Te 259, Ch. 184, Art, VIII, g 1, Vernon's ann, Clv,
~be Art. 7084,

It 1s provided that if "any doaestio corporastion
snall fall to pay the tax provided in Art, 7084, supra,
-+nen dus as provided, it shall be lisdls for & penalty
" of 252 of the aaount of the delinquent tax, and if
cald tax and paenalty be not paid in full dy July 1,
thereafter, the corporatlion shall forfeit its right
to do business in Tax.s, such forfeiture toc be sffect-
cated by the Sscretary of State as thereln provided,
3ftar notioce, and the corporation shall thence for-
~ward bes denied the right to bring or defend suits
in“the courta of the State, unless its right to do
businsss shall be revived" {aa providsd in Art. 7092,
nov-to be notisced). Art. 091, K. 5. 1925. =

It is provided in Art. 7092, R. 8., 1925, as fcl-
lows: "The Seoretary of State, shall during t .e aoath
of lLiay of sach ysar, notify eacu donrestio and foreign
corporation which aay be or becoxze subject to a franchise
tax under any law of this Stats, which has failed to pay
such franonise tax on or befors the firat day of iay,
that unless such ovardus tax tovether with sald penalty
tnareon sihall be paid on or daefora the first day of
culy next following, the right of such eorroration to
do business in this State will be forfeited without
judicial sascsrtainaisat. --- .ny corporation whose right
5 40 business may have basen forfeited, as provided in
this chaptsr, shall bva relieved from guch forfelturs
by ronying to the Cacretary of State any tins wituin
aix mosths after such forfeiturs the full awount of
L4 rranchige tex and panalty due by 1%, togetioer with
an aaditionsl amcunt o! five per cent Of such tax for

L&
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aach month, or fractional part of @& month, whioh shell
glapee after such forfeiture; provided, that suon amount
shall in no case be less then five dollars. Uhen such
tax and all penslties shall bde fully paid to the Zscore-
tary of State, he ohal)l rzvive the right of the cor-
noration to do business within this State by cancelling
the words ‘*right to do dbusiness forfeited,*' upon ihis
racord and endorsing thereon the word, 'revived,' and
the date of such ravival. If any domestic corporation
vhoss right to do business within this State shall hare-
after he forrfeited under ths provisionmsof this ochapter
sunall fail to pay the leoretary of Jtate, on or before
she Tirst deay of January next following the raevival,
{forfeiture), the amcunts necessayry to entitle it to
have its ripht to do husiness revived under the provie
siong of this chapter, such fallure shall ecastitute
sufficlent ground for the forfeiture, dy Juégment of
nny oourt of coupstant jJjurisdiotion, of the charter

¢f such domestic ocorporation.”

... <nd 1t %3 provided in Art. 7095: "The Attoroey
-Senersl shall bdring suit therefor agalnet any core
roration which way be or bsocoza subjeot ¢ or liabla
for any franchise tax or peneliy.undsr this law; aid,
in 2ase thiere may nov. be or siiall hersaftor exiszt valid
grounds rfor the forfgiturs of the ocharter of any <domestic
privats corporation, or failcre t0 pay any fraznonlae tax
or franokisa taxes or pereity or penalties to whish it
may have hecome or skall hsrsafter be or become subject
or ltable under this or formar law, he sball bring suit
for a forfsiture of such charter, «--"

Ia your raquast ycu stats in part as reliows:

»It has besn the practice of this dspartient to
cowputs tha 5% on the amount of tax due, for which tax
ti:3 right to do buniness was forfeitad, for each moath
of the Torfeiture even thouzh the forfeiturs has run
I'CT seversl years. It h3s aleo baan the practics to
comrute the additiornal 52 oa the tax accruing ia sub-
s1yvent ysars froa Fay 18t of eaca ysar %o date oOf

viv gty = « ="
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The opinion of this departaent, No. 0-72, Noveaber
74, 1939, approved the devartmental construction theretofors used
bv rforuer Secrstaries of State as to the chargs of five per
caint rer aonth on the unpaid amount of tax for whioh fallure
to ~ay the right to 40 bdusiness was forfeited, for each zoath
crf -he forfeiturs evsn though the forfeiture hud run for sevsral
s2irg, but the opinicn 4id not cover tha quesation asked in the
instent case since 00 request was aade therafor. :

Howavar, the following excerpts from ths opinion re-
cuaat of liovember 14, 1939, upon which the adbove opinion was
¢3sad reveal the following faotual situstion therein:

”n

"7er your informnation and attention we submit
- noheduls of the taxes and penaltias due by this
ocorroration for the 24 year period, as follows:

Yranchise taxes, 24 yvears at £10,00 per year  240.00

105 penalty for late report (art. 70€9) 24,00
25 penalty for lste paymeat {(Art. 7C91) 60,00
cubtotal S T 334.C0

devival fas (Art. 7C92) R ©'1,739.00
' TO“I ' 3 .

"You will note the revival fes i3 figured on a
basis of 24 ysars and seaounts to a substantial su=m of
money ocompared with the sacunt of taxes and penalties
due. e are in 4doubt as to whether we should collect
this gavival fee for the pariod of 6 months, or the
aatire period of delingusnoy., - = ="

The only conelusica which can ba reachsd froa thls re-
quast and the opinion rsndered thereon i1z that at tide tiie of tue
r8qusst, 1939, it was the conatruction by tie then Jscrstary of
Stata and the usags thereunder that "the edditiornal aa.unt of
five rer csnt of such tax for esoh moath, or fractional purt
of 2 :snth, which shall elapse aftar such forfelisure" (art. 7092
Y.C: 1525) was to he bassd on not only the franchise tax delia-
juent “cr tha yasar in wkich the forfaiturs of ths right to do
busiraeszs oceurred, but also on each unruld franchiass tax aceruing
tliaraartar, which is y-ur ;resant practice as stated ian your re-
quast, sunr,
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It 1s established law in Texas that departmental
construction or interpratation will be resorted to only where
the statute 1s ambiguous. See MoCallum v. Ass, Ret. Credit
*on of ‘ustin, 41 S, ¥. (2) 45 (Comm. App.), in which Mr,
Justice Zritz wrote in part es followa:

"the Court of Civil Appeals also holds that
the statute article 7094, should bde given the oon-
atructlion that it exempts the Assoclation from the
tax because {a) the administrative officer of the
state, the seoretary of state, charged with the
- duty or colleoting the tax, has 8o construed the
.. atatute for several years, and, (b) because the seore-
- tary of state has for several years so construed an
opinion of the Attorney General, This holding is
8Ir1ITOoT.

"The rule that a departmental ruling adhered to
through years of administering of a statute will de
€iven weight, only applies to statutes of doudbtful
construotion. ©Such a rule has no eprlication to a
statute, such as this, that 18 not of doubtful oon-
struction or application., Ramsey v, Tod, 95 Tex,
814, see body of opinion pege 626, 69 S. W. 133, 136,
93 Am. St. Rep., 875."

-

That Articles 7091 to 7092, VACS 1925, are in pert
8mbiguous is demonstrated in that they have been Jjudicially ocon-
8trued by the Supreme Court of Texas in three outstanding cases
28 follows: Federal Crude 0Oil Co. v. Yount-lee 0il Co., 122 Tex.
8l, €2 s, 4. (2) 56; Ross Amligos 0il Co., v. State, 134 Tex. 626,
128 3, 1. (2) 798, and Federal Crude 0il Co., v. Stete, 169 S, ¥,
{(2) 283 (err. ref.) cert. denjed, 64 3. Ct. 68, 320 vs, 7t8, &8
L ed, Fowever, in none of these cases did the Supreme Court
Pass on the cuesztion here presented.

In view of the fact that prior to the year 1339, it
%a3 the departmentel construction of Artiecle 7092 by the Jec=~
Tetary of State's office to compute the five per cent (57)
8dditional amount on all delincuent franchise texes as they
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sccerued until the final revival by the payment of all
delinouent franchise taxes and penalties, and that
ittorney Cenerel's Opinion No., 0-72, supra, based upon
such departmental construction approved such custom and
usage as & matter of legal oonstruction of such Article,
it is the opinion of this department that Attorney Gen-
eral's Cpinion No, 0-72, dated November 22, 1939, fully
answers your query and the answer 1s therefore "Yes.”

Very truly yours

ATTORNEY CIEIERAL OF TTXAS

kel s

Cs K. Richards
Assistant
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