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=please favor us witk your advigs as to
whether OFr A0t danks acd Stats ehartersd save
ings and lean assoeiaticns amy, under lawa that
govern thely operutions, make eho type of loans
dosorived in the got Lo whish reference is amade,.”

Chapter ¥, Titls IIX, of Fudblie Law 3,6--78th Congress,
Chapter 268-248 Session, ocovers ths type of loans sadrseed io your
iaquiry, and the entire ehapter s as followsg

300, 500:1:1 Any person who shall have served
in the sotive militery or naval service of the United
states ot any time o or aftver septexber 16, 1940, and
prior Lo she Serminstion of ths present war snéd who

ahall have beaz discherged or releazed thersfrox un- .
der gorditions other than dishonorable after sctive
ssrvice of ninety lays Or mors, Or dy Iesron Of an in~
Jury or dlsebility ineurred {n aservice in line of duty,
shall be eligizle for the benefits of this title, ainy
sush veteran n:i‘apply within two yesrs sfteF sojarte
tion froa the mllitary or neval forees, Or two years
after teraination of the war, to the A&nlailtrator of Veter-
ans' Affeirs for the guaranty by the Adsinistrator of

not 0 excead 50 Per centum of & loan or loans for any

of ths urg:u speeifisd in sestions 501,502 and 5033
2]*;15;‘. t the gete amount gzuarantesd

ot exsesd $2,000, the tAdainistravor rinds that the
veterar is eligible for the denefits of this title and
shat the loan I{fii.ﬁ for sppears praotisadble, ths id~-
ainistrator shall guarantee the peyment of ths part
thereof as set forth in this sitle.

»(») Interest for she first year on thet part of
the loan guaranteed by the Adainistretor shall be paid
by the Adninistrater out of availadle appropristions,
Ko seourity for thie guaranty of & loen b re~
quired except the rieght t0 de sudbrogated 40 the lien
rights of the hLolder of the Gbligation whheh is guarsn-~
teod: 'Efﬁiisiﬁin’“" {:rsunn& $0 regulationa o b0 ia-
susd by the A f{atrator \he mortgagor and sortgages
shall agres shat befor. bsginalng foreslasurs procesd-
ings for defsult ia peyasat of prinoipsl or interest
due, the Adminiatrator shall “=xve at lecpat Lhirty Gays!
not!co with the optieon of ®i ding in the propersy sn
foreelosurs or of refinancing the loas with any othar
agenay or by any oth:r means available,
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"ic Loans guaranteed by She Adalnistrator under
this title ahall be payable under such toerms and eon-
4iticns ss may bde agmna by the Administretor: o=
Thet the liadl t{ under the guarenty, with
o totions of this $itle, shall decrease or in-
sresss profata with any decresse or inorease of tte
emount of the ufpeid portion of the obligstion: Iroe

ag.g W. That loens guaranteed by the Adminiatre~
r sha ar intsrest at & rate not excesdling L per
eontua per aanu: and shsll be tble 4in full in not
aoTe than twenty yesra, The A strator is authore
12¢d 2n0d dirsctud tO guarantee loans to veterans asib-
Sect to the provisions of this titls on approved appli-
oati.ns msde to porsons, firmm, sssoclations, and cor-

porations and to governzentsl sgencles azd eorpurations,
either .tat¢ or Yederel,

PURCHALE GR CONGTRUCTICE OF HAZL

"Ss6. 501, () Any application wade by a vetcran
under this title for the guarenty of a loan to be uased
In purchasing residentisl ;roperty or in construoting
a #welling on unimproved property owned by him to be
oooupied as Lis home may be epproved hy the Adminiatre-
tor of Veterans' . ffairs if he findgeee

%{1l) that the procedds of sueh loana will bde

wsed for paymsnt £or sush property $0 & purchamsed
or ¢onstructed by the veterany’ A

*{2) shat the gon lated teorma of paymsnt
required in sny mortzage be given in part{ paye
asnt of the purchase price or the eonstruotion
o0ost bear a proper rwlation to the veteran's pres-
ent end sntlioipated inoocs and expenses and thet
the nature esad eonidition ef ths property iz suah
as t0 be suitadle for dwelling purposes and

*{3) that the purchase prios paid or Lo be
peaid b7 the veteran £OF such propesrty or the oone
struotion ¢ost, includinc the value Of the unine
proved lot, dosa not sxceed the reasoncdle normal
value thervof as determined by proper appréisal.

={b} Ay ayplieation for the guaranty of & loan un-
der this seetion for the purpose of making repairs, al-
terati.os, or improvemants in, or payling dellaquen{- frne
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dedtedness, taxes, Or special assesanents on, residen~
Sial property enned ¥ ntunulm“ymu
hishome be epproved by the Aldalsistrator if he
Riovds t‘nt precesds of sush loan will b wsed for
Sush PUrpose er PUrposes.

(g) Ro firat mortgaze shall be ineligible for ine
sursnce under ths Kational Housiig Aet, 88 asmanded, by
recson of any loan gusrantesd under thit title, or by
resson of 1 ssoondary lien upon ths property involved
securing aueh loaxn,

PURCHAGS CF FAAMS AND ¥R 2 ULPMERT

"See, 502, Aay applicativn aade under shis title
for the gusranty of a loan o be used in purchsasing
any land, bvulléings, livestook, ognlpu»nt, aschinery;
or implemsnts, or in repsiring, sltering, or lmprov-
ing nn{ huildingn or equipasnt, to0 be used in farxing
orerations eadnduocted dy the apprlioant, mny te approved
by the idministrator of Vetcrana' affairs if-he rindsge-

*{1} thst she proocseds of such loan will de
used in payment #or resl or peracnal proporty pure
sbhased or Lo e ssd by She veteran, or ror
repairiag, eltering, Or iaproving any bnlldiaet
or equipasnt, to be used in bona fide farasing
sperations gonducted by himg

*(2) that suoh prnpcéﬁ: will be nlotil in
and reasonsdly neessaary for effielensly conducte
- ing aueh operstiocnsg . .

*(3) that the ability and experience of the
Yeteren, snd the nature of thshi:?polod faraing
operations to be oonlusted KM are sush that
there is a reasonsble likel at suoh oper-
ations will be suocessful} and

"{4) that the purchess prigs paid or 4o de
pald ». the veteran for sush property 4oese act
eX6e6d the reasonable normal valus thereof as do-
torm:ned by proper sppraissl,

PURCHAZE OF BUSINESS (ROPLRTY

"5e¢. 50}, Aay spplicati-n made under shis title
for ths gusrenty of a 1o8n %0 be used in purchasing asny
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Susiness, land 8, ¢ 1
b, st Yty ppten sty
i:; e : ‘=!'il by the :%:::i:trttor of Yete
m! Affaire LF As finisems ehor=

={1) that the prosecds of sush leen will Ve
used for peymsnt for real or personal porty
parchased or t0 be ssd 1£'thn vetorak
and ased by him fn bons ¢ purshit of
sush gainful acoupation}

'(ZJ'thnt sush iroporty will be useful in
and reasonedly necessary for the effioient and
successful pursult of sueh osoupation;

*(3) that the ability and exporisnec of the
votcrtga and the o:gditiuna‘:ndtr which :o e
sos sue sueh 00¢ ofiy &G BUS
sre i Eugsaaonlblc ligfithnoa that ho will
zzﬂfuccosatnl in the pursult ef sueh codupation;

»(4) that the purthnso {1 14 or %o be
paid by the vetersn for saah’iroyo" 40es not
sxseed b roascnabls normsl valas as
deterainsd b/ proper sppraissl,

5Se0, 504e The Adainistretor of Veteranst Affairs
4is suthorised to promulgate such rulss and regulatioas
as are deemsd neoessery and appropriate for earrying eut
ths provisions of this $itle, and may delegate to & sud-
ordinates employee luthorizi ungzvu losts subjeet %0
ths provisions of this sitle and rules pro Ated
thereundery,

*"Se0s 505. (a) The Adaministretor shall designate
sush agesnay or agencises, if any, ss he finds equipped to
date whethor the gasranty of loan should be &pproved
under thls title, In any sase whorein a prineipal {onn.
for any of the xyrpole- stated in section 50) ’

503, 18 ap.roved by & Feceral agency to te nn&o or gusre
antoed or insured b- it pursuant to -pxlioablo law and
regulations, end the veteran is in noed of a seeond loen
to sover the remainder of the purchase prioce or sost, or
& part thereof, the Administrator, subjeot otherwise to
the provisisnas of this title, fneluding the limitstion
of $2,000 on the total azount which may bes guarentsed,
may guarentes the full amount of the ssednd loant Irge-
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That aush svoond loaa shall »o0t exeeed 0
oR of tha purchase priee or eost and shat ths
o{ 1?t¢rn-t‘tlarn¢n 3 284 sxeeed the the
oipal loan by mere than een Yl g!‘
{gﬁtitif That regulations to.gronnlgn'ollsgigﬁig’hy
afstrator and dhe head susk ageney -n{lxro-
vids for sorvie of both 1oans Wy sush sger
for refinancing of ths prineipal loen %0 inclule any
unpald porsion of the seocndary loan with acerusd in-

terest, 1f any, after the eurtailasnt theredn equals
twloce {ho annuit of the seodndary loen, . '

*(b) Aay person wha is fouzd by the Adainistrator
of Veteranst! iffalirs to be & veteran eligible for the
benerito of this title, as provided 4in seotion 500
hereof, and who is found :ixth' seere of Agricule
sure reanon of nis abiiity and expsrisnce, includ~
ing ¥ as & vooational St ralnes, to be ) %0
oarry out susdcsefully uadertokizgs reguired of
under , loan whioh ssy be sode under the Bankhesd.
Jones farm Teaant Aozéﬁshnll be eligidls for the beneg~

£its of suoh Agt to saxs extent as if he were s
fara tenant,* -

.

¥e ahall first eonsider your {aquiry as %o Gtate
banking institutions. .

411 governmental earporetioas—whethor
vate, or eharzed with ¢ pudliie servies or«

el

ey
suolh powars as are sonferred hy (hs mother gevernment either by
express law or by reasonsble, OFr nseessary tica,

The most ordinary powers of ba; fnstitutions are
enumsreted in Artiels 1, Chapter IX, of tie Texss Banking Code
of 1943, in Subdivisions () to (A). Those of aubdivision (a),
in the order of their ususl importence, arei -

"To recdive time and demand depoeits at {intar-
e2t ar without interest; $0 land monsy with or
without sceurity et interest] and %0 buy, sell and

discount bonds, negotiodle instrumeats and other
evidences of inda)tednees,®

The ane adbaslutely indiapensebls power of a dank is to
¥ithout tg:ﬁ

lo?dtnonny et lotervst, pomer a bank oculd hardly
OXi0%, .
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The limisasizas snd restriesions :fon the Jower %0
are set rforth 1ia Artisles &, 7 and 1} Chppter ¥ of the
Banking Cede, end are as feliowss

CART, be RiAL Z3TATE LOANSw-LDITATIVXD

N0 stats dank shall asake & loan upoR seourity ef
real estate or invest its funds ia odligstions seoured
by real satats unleas: .

rate 1, The security is a first lien upon such Xval es=
H

®2. The total dalance Owing upon the indedtednsas
ssoured by suoh lien does nod sxoced TifLy per ceat
1205) of the apprsised valus of such real estate, or
suok loan or ebligatica provides for uaifora mon
1y, gusrterly, semjannual or snnual reduotions of prin
eipal in suoh smounts &8s %0 retire forty per geat (40%
of snid bvalance within five (5) years of the-date of ¢
bank's loan or investsment, not o exoeed sixty per cent
(60%) of the sppraised value of such real eatste} and

=3, Sush loan or obligation L8 supported by (a)
eithor an sttorneyts o oR O a gee's t{tia ine-
suraces polioy; (b) evidence of peymeht of sll taxes
other than Saxss for ths ourrTent yearj (e) & written ax-
raisal of such real estate signed by an nppruitorg.cn
fﬂ) 4f she improvessnts situated upon sugh real estate
eonstisute an appreoiadles portion of Ve sscurity, ade-
ignto sOVerage uring the interest ef the bank against
ss by fire and tornado, The abov. limitations shall
1ot apply to a 1oan or obligation insured by Ahe Yedersl
Housing Administration, or %0 seocurity taxen to preveat
%:::héa 8 loen or investasat previcusly asde in good
]

"ART, 7¢ LID&IT OF LIABILITT OF AKY ORX BORROU.R=e
ZXCErTIORDe=PLHALTY,

Ko state bank shall gttni& anly persoa or COT-
poration to degome indebtPud or in any other way llable
to it in an amount in excess Of twenty=five por cent
2%5) of its oapital and oertifigd surplus, The phraas
indebted or in any other way liabdble' sbhall bhe construed
to inolude lladbility as partner or otherwise, The adove
limitation shall EOtliiF § to the following alagses of
indebtedness or 1liadbility:
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*ls Liability as on&oracr '.iuartator of evar
urchlormmaplm arnnmod

the benk by the astial) owmer thorcat who has a0~
qqlr.d it 1ia she ordiaary oourse of 88,

®2, Indebhednass evidenssd by blxla of exohsa
or drefts drswn sgaizst setually existinz veluss s
secured by & lien upon goods in transit with shipe
parst order bills of Lnging or evaparable 1nntrunnnta

sttached,

s Indebtednosa cvxdonOeQ By notes or other
paper sccured by lisas agrioulturel products
manufaoctured goods, or other ghattels in nterase ln

bonded warehouses or elevators with warehouss or slo-
vYotor reccipts attachod, whea the valus of the seour-
ity is not less than one¢ hundred twenty-five per oent
(125%) of the indedtednsas snd W denk's inturass
thersin ia sdsquately insured againet loss, with in=-
ogranoc poliolies or cersifricsten of 1nsur-noa attacta-
O e .

“"%e Deposit in u reserve depositary, Or s Fedaral
Reaarve Bank,

wg, Indebphdness ariziog out of the da rende
agtion of the dusine:s of any slearing honnciizaocia-
tion 1a this Jtate,

»$, Bonds and sthor legally ereated genaral obli-
gations of the 3tate of Texas or of wny sounty, eity,
asnieipality or poittical subdivision thsreof eacd ine
dsbtednens Of the United States Of ineries, the Rsoon-
struction rinsnce Corperation or other Lnn‘ramuntalit:
or sgeney of the taitocd _tates Governmsnt,

*7. 4iny portion of any indebtedness which the
Unitsd utates Government, feconstruetion rinanos
corporation or aay other [} or instrusgntalf
of the United Ztates CGovernment has unsonditions
agreoc to purchase or has unconditionslly guerantecd

s to paymont of both prineipal s2d faterest."

*Art, ll, SAM: TOVLAZ A3 MATIAAL BANK

v.ny provision of this Co'e to tho oontrary note
witkstanding, uny state bank muoy make Any loan O ine
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Yostaent which such bank eculd make were it oparate
ing 28 & national bank, and the anking of » losn
or investmens snsll sol eonssitute & violstiaa of
sny penal provision of the statutss of the Mte,."

‘ wo ars of thé oplaion Ariiels § 4098 AoV presliude
thie making of the olass 0f loans deing sonsidered, We think
the "loan upen security of real estata¥ gontesmplates s loan
nale ngolt the seourity of real eatate~~without which
the would have dean refused, Kow, it ean hardly je son~
seived that the is ture asant to reqaire land security of
the etareetsr mentionsd in Arsiele 4 where the loan was other-
wise seoured in s manner satisfaetory to jhe dbank, Indeed, @
bank may lehd without ssourity st all, and esrtalnly where it
is adequately seoured the loan e¢annot ue fordvidden, decsuse,
forsooth, an #dditional real-estate seeurity is taken, rvez
th such additisnal real-estate sscurisy as sush 4oes not
aseVli'the requiressnts of srticle .

We are of the opinfon further hauevor, Igat thse
loan: limit of irticle 7 does apply to tﬁs {izo ¢: loens under
consideraticn, That is L0 say, tosal bility of she Ade
ainistrator as guarsator say not exouved twenty~five Yor sent

of tha bank's gapital and certified surplus, The statute seys
pls thet "the phrass fladedted sr in aay other way liable!
shall sonstrusd Lo irelude liabilitvy as partner or othex-

"

Artiele 1l is not & liaitetion provision, dut on the
eontreryy 1is en enlarcexernt of Shs bank's power to lho-ihulooonn

snd tWhat State danks say exersise She power possefaed by Natione
sl vanks with respect to sueh loain, Ve ere advised, and 5o an~
sume, that Nationel asscelations are 4uly suthorized to nake the
lotnttpiég:fyt-r Y, Title III, of the Servicesaent®s Hsadfustaont

AGCS O * ‘ . ' ’

We therefore answer thet State danxing Ilnstitusions
have the eorporute powsr and statutory right to aske the tFype
of loans inquired about,

¥ith respact $0 bullding and lsex assosiations, there
are many limitations imposed upon the Lavestcent of funds ia Arti-
els 821a-37 (Vernca's Codificatisn) smong which Lz the following:
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#s ¢ S and in ether banda, motes, octtltiz;I:Q

and obligstions, when sush investments arespee ale

1y spproved Wy Benking Commissicner of Texas es @

z{opor investmant for the dullding and loan sssdein-
on seeking to makes the investasnt.®

There 1s slao incorporsted in this 3eotion a provision
as followsi '

*Any provisions of this Aet to0 the eontrary note
withstending, any bulilding and loan aascoistion
wiich 43 shartered by the State of Texas and operat-
iog under the provisions of this Aet asy make any
loan or investment which ausch sssoeliation could
make weres it incorporeted snd operating as s Federal
savings and Loan Assoofintion with {t» domicile in
this stat., If the loar or investment Reredy authore
1204 1s en enlargsment of powers grented &y 8 Aiot,
then suoh loans and investzentas may be mads sublect
t0 rules 4nd reogulations promulgated bythe
Coomiasionsr of Texas.”

Re not advised whether the TFedera) savings and
loan assoclations &umieiled in this State have doen elothed
with power to moke these loans,

You are respeotfully adyvised that if sush Yedsral
savings and loan assoolaticns domieiled in Texas are at
tize elothed with %0 make the 10ans, in virtus of
lnst-igatoe provision, our Stato—ohartered dulléding snéd loan
associations may likewiss meke thea,

The foregoiag viston, authorizing investasnts up.n
the approval of the Bankfzg couniisiontr, wds 44ded by the bgth-
legislature at its regular seassion., We are unwilling, however,
% hold that this &s a valid provisisn, It is in violation of
Artiole II of the Constitutlion, fa that it constitutes an offort
:fon ths part of the leglalaturs to delegate t0 the Banking Come

ssionsy--4 mexber Of ths sxeoctive departsent of ths Governe
oent--a legislative funotion,

The regulation of those privete sor tions affeated
with 2 public interest, such us banks and duilding and loar ssso-
ciation, is undoubtedly an oxclusive legislative ¢¥, 3uch
povwer, &hsrtrorc, under the Constitution adove referrsd to, may
a0t te performed by any porsor belonging 0 ancther Aspartament
of the Goverament,
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Vhat amounts to an unvarranted delegation of legisla-
tive power has been the suhject of frequent consideration by
the courts. Paname Refining Co. v. Ryan (U.8.) 79 Law Ea. 446,
is a leading case upon the question. It is there said:

"Bo, algo, from the beginning of the Govern-
ment, the Congress has conferred upon executive
officers the power to make reguiations, -- 'not
for the Governmment of their dopart-onts. but for
administering the laws which aia govern.' United
state v. Orimaud, 220 U. 8. BO6, 817; 88 Law Ed.
563, 86873 31 8. C. 480, Such regulations become,
indeed, binding rules of conduct, dbut they are
valid only as subordinsto rules and when found to
be within the frawework of the iocy which the
Legislature has suffioiently defined. ¥ & #.” We
th that section U(c) goes beyond thase limits.
As to the transportation of oil production in ex-
cens of State permission, the Congress has doolar-
ed no policy, has estahlished ne gtandard, heps Bes 1aid
do'n no rule. Thore is no re uire- nt, no definition
of oircumptances and conditions in which the trans-
portation is to be allowed or prohibited.

*If Bection 9(c) were held vyal)id, it would be
idle to pretend that anything would be Jeft of
Timitations upon the power of the Congress to dele-
gate its law-mairing function.” (Emphasis ours

Chief Justice Alexander has said!

"It is a vell-establighed prineiple of consti-
tutional law that any statute or ordinance regulat-
ing the conduot of a lawful business or industry
and authorizing, the granting or withholding of
1icenges or permits as the designated officials
P arbitrarily choose, without setting forth any

ide or gtandard to govern such officials in dis-
1nggiuh1ng betveen individuals entitlied to such
permits or licenses and thosa not so entitled, is
unconatitutional and void." — Railroad Commission
v. Shell 01) Co., 161 5. W. (2) 1022. (Emphasis ours)

Chief Justice Phillips has said!

*A further vice in the ordinance is that even
with the necessary congent of the property owners
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of the distriet, & dusiness hsuse 0% o ereoted
within 1% exeedt wpon the W ) oxt
proval of the A 6f Wha W

Yoning t5s Teeles of Al Pelldtoc ot T
ASDSARAT 1R ADRFOVIAZ 0 Feleatll
1napector 3o dissprrove the deelsa; resql

peator sapprove the &es e
refusal ¢f ths pormit and the «nllmﬂha
building, Thlis lsaves the right to ¢onstruot the

bullding R 'S MRXY GL40X8%i0N0 ¢ el
Alnspectors sng o1 ltsell IenRdars the orcinanes vold.
'he vary essencs of Anerliean eonstitutions A; :
the materisl rights of no man shall de audjeet %0

the mere will of anotler.® <= Spenn v, Sity of Dale

les, 235 2. ¥« 513, (Emphasis oura)

The power atte 4 t9 be sonferred woa the Banke
ing Comalssionsr is an unbridled diseretion=-en arditrary

ong .

The lLegislature~=the only law-saking dody--has
outlined no poliey, has given no gulde, laid a0 pettern, fixed
10 doundsries, presorided no limitations, given no direetion,
outlined no purmt but on the eoantrary, hap abdieated entire-
1y in fever of ilnnng Coznissioner {m legislative power
ﬂnxuug Shat officer 40 say summarily whether oFr ROt 8 lare

culsr sssoeiation may or may not invest ita funds ia any
sharscter ef bonds, notes, certifiestes or odligasicns he
eLIOOBSS B3O APPTOVE. _Bowlmunﬂu it has ssed £4it t0 Dre~
soride mucuimnﬂxtnn respeoct 4o nﬂ.mu 8T Luveatsents,
% finally maikses such legialative 1tations augs
with the emnidus atteapted 40 b plased {2 the
comalsatoner. 1s not "goverameat by law dut Ly xen,"

%¥hile this departasnt holds, es hersinedove outlined,
nevertheless 1its opinion is not binding wpon ths eourtge
thouch 1t is often said to be 'M{hl.r persuasivev~-and in
view of the faot that the Judfolal opinicns eannot e certaine
1y forecas$, = ths law sseas t0 b¢ In & flux--permit us to
suggest that if your departsent dseli the matter of i.portance
0 the institutions megtionsd, &t $ de wedl~ and certein-
1y would bte safe-+30 aak the Lecisls nt its tortheod.ntb-

you

assion speoifieally to bestow the powdrs sbout whieh
Qquire.
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Trust that what we have said sltintaotarxxy
answers your iag o8, ws are

- Tery tauly yours
ATTORXAY QZRSRAL OF TuXAS

/s/

Oels 8
Assistan®

By
' 0Giariwly

APFROTED ROV 28, 190\
/a/ Grever Gellers
ATTOANSY CAMARAL OF TEIAS

OPINION COMIYTIE  ~
By ota. aun b Tioiin



