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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

'GROVER SELLERS
A.fTORN'EY GENERAL

Honordble Ponrose Metcalfe
Chairman, Senate cu-uitten
austtu. Texas

‘uenr Senatnr Metoalfe:

y your letter with re-
!oval

mvittoe, appointed
oty Nos. 38 andq 103,
£ Porty-aighth

~-|' (] be used in the pub-
70,000 to 42,000,000 each

h-tioﬁ o/ texthooksi and

‘Yhoress, Yt is dosirable that the
Legislatore acquire impartial inforwation
concerning the efficioncy and canpntibll—
1ty of the administrative nethods now pre-
seridbed by law, and soncerning the costs
and uae of tart bdooks, and such other dats
as Ay be needful to assiet the Legislature
in detarnining whether to eontinue or to
change preeent Yaws and provisions relat-
ing to the purchage, distrihution and use
of free toxtbooks in the publie schools of
this Btatej now, therefore

LY coOMy
UNICAT)
. ION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORMEY GENERAL OR FIRST ASSISTANT



Senator Penroio Metcalfe « vage 2

"'Resolved by the Sanate of the State
of Texas}

®"fgeotion 1. That the Lientenant Govern-
or be, and he is horeby authorized to appoint
e committee of five liecmberes of the fenate to
sit st such time snd placeas hotweon this date
and the date of the adjourmment eof the Regu-
1ar Session of the Ferty-eighth Legislature,
2g may to ssid committoe gseem necossary and
praper} and to inquire inte any other affairs
and activities of govermnmental departments,
institutions, persons, firms or corporations
of whatever kind and character,; as such sstivi-
ties in any way affeot the situation above set
forth, and shall have suthority to investigste
snd inquire into such matters.

- "9860.2. That seid. committee shall bhave
the pover to formulate tts own rules of proce-
dure and evidence, and to provide for its owm
hours of meeting, recessing, and adjournment.
Provided, hovever, that the rules of evidence
to be followed shall be practically the same
as folloved in the courts of this Rtate, snd
the cemmittes is suthorised to hold exeoutive
sossione, within its disoretion, and then the
cozmittee way be governed dy the rules of evi-
dence spplicadble t9 any grand jury inquiry in
this State. - - o )

*'Se0. 3. Thet the majority of the wem~
bearshiip of the cowanittes shall have power to
issne procass for witnesses to any place in
this State, and to compel their attendance,
and producs all hooks and records, and upon’
disobedience of any subpaona the said ecom-
mittees shall have the power to fssue attach-
mente wvhich may he addreesed to and gerved by
oither the sargesnt-at-arme appointed by said
committes or any sheriff or any conatable of
this State; and said committeoe shall have
suthority to ocite for contampt any ene dig-
oheying said process and to punish for such
contempt in the sawe manner as previded for
by goneral law. Said ecommittee shall have
power to inapeot snd wake copies of any hooks,
records, or files and any and all other in-
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struments and documents pertinent to the wat-
ter under investization by said cormittes,
and shall also have povwer to exawine and
audit the bdooks of any person, firm, or cor-
roration having dealings vith departments
and institutions under investigation by said
committes. The compittes shal) have power
to sdminister oaths and affireations and fix
the donds of attachod witnessow) and the com-
witteo shall further have &1l the powers
necessary in order to accomplish the purposes
for whioch it {s mppointed. Three Memhers of
such eormittee shall eonstitute a quorum ror
tho tranauation of etrioiui business.

*t'gec. 4. The vitnosses attending wnder
process shall be sllowed the same wileage and
per diem os 1a allowed witneases before nny
grand jury 1n this Btate. ‘

*%ga0. 8.  gaild committes shall twre pow-
er angd suthority to empley and compenasate all
necoserry inventigators,; suditers, clerks,
stenozraphers, and any ether necansary em-
ployees, and 1t shall he the duty of saiad
comrittee to make and keep 3 vacora ar 1ts
inventig.tioau. '

*¥gac. 8. .thnt -aid eommittoo nur ecll
upon the Atternay General's Nepartasent, Auvdit-
ing Departwent, and all cther departwents for
assistanco and sdvice; end it shall ke the
duty of the Attorney Generel'g Department to
render opinions, give counsel and agaistance
to snild committes on request of- chnirnnn or
Nembers of atid comeittes. -

.. %%gec. T+ That aid conmi ttee ohail b~
mit 8 report in writing to this Yegislature
at the earlient practicadble timé, and mmke
such recomsendations as it may choose to make.
The compensation and expenses herein provided
for incidont to the work of such caommittee
shal! he peid out of the appropriation for
mileage and por diem and contingent fund of
the ¥orty-oighth Legisiature and out of any
fund othervise aprropristed by guaid sossion
of said leginxlature for such purposo, upon
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committeo; and sufficient wmoney is hereby
approyristed out of the wilesge and per
dies and contingent fund of said Forty-
eighth Legislature to wmest the payment of
suich per diem and expenses of the ¥Nombders
of said committes, witnesses, fees, and
::hor oupon-o- inefdent to wmia 1nv-:tign-
one. '

"'gee. 8. Said sowmittee may 1aalude
in 4te report its recommendation of any

“legislation that should de onletoa or other
action that ohwld e takom.

Lot ol

®‘Yherane, Tho committee sppointed un-
dor suthority of 8. R, No. 38 to investigate
the froee text Mook situation in Texas has .
wade good proliminary proxress tovards its
ohjactive} and

"therocs. Those 1nveatigntiona havn
doveloped a real necd for further study of
the asutire mattar to the end that proper
1avs way bo drafted to solve thig porplex-
ing Prohlera nov, therefors, be 1t

: *‘Rosolved hr the Senate of Texas, That
this conmittes he continued after adjouwrn-
ment of ths Legislature and that it he di-
rectad to gtudy snd investigate the gitus-

" tion as to free text Books snd such other

matters affeating the schools of Toxag s»
in 1ty wviadom it may s¢o it and make its
reconusndations thereon to the mext Regular
fession of the Legislaturs, and that in
carrying cut the diveetion herein contained
that the said eommittee shal? have and oxe-
oute all powers and authgrity granted and
vosted 1n it under the provinionu of §. R.
No. 98 una thia resolution.';
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- 91 have eslled the Committes together to in-
vostigate the aifferences that have arisen between
the Roard of Rogents of the Imiversity of Texas
and the President of the University and tho Faculty,
with the fdes of Adeterwmining what legislation, if
any, may be meeded to define wmore clearly the pre-
roxatives, authority, and dquties of the Board of
Regonts and the sdministrative officers and the
Faculty of the said University; and to provent, if
poseible, & recurrence of dissgreements over con-
flisting suthority: and to determine whother or not
additional legislation way de neceswary to further
define the duties and qualifications of the Nemders
of tho Board of Regents and the Prasidenty arnd to
study tho advisability of such legiulation an Eay
bo nocessary to promote the welfare of the Mmiver-
pity,; the largest school 1n Yexaw, to the etd that
it may become & universgity of the first class as
ordained dy the Constitution of the State of Texas»

*The authority of this Committee, under the
aforesaid resolutions, to investigate those and re-
lated mattors has heen questioned; and ve doeire
your prompt opinion as to vhether or not we can im-
mediately procecd to investigate the mmttors afore-
;aiaiuaear suthority of the Resolutions as sot forth

arein. ,

It 1¢ noademic to say that ell public officers in
this Btate sre e¢lothed with such povers only as are conferred
upon them by law, either axpressly or by nacessary implication.
It thersfore heoomes nedessary for us to consider Resolutions
Noa. 3% snd 103 quoted hy you, to determine whother or not the
pover of your Cemeittes, under those Resolutions, includes the
rarticular investigations inquired sabout in the soncluding por-
tion of your letter.

. A resolution by the Senate,like a bil1l whan psassed
is to bo congtrusd 1iberally with a view to offestuste the
Purposs of the body passing it.

tRlike a Bill, as ocontradietinguished from & rosolu-
tion, however, the investigation 1s not embarrassed by the con-
stitutional requirement of title

Section 3% of Article 11X of the Constitution, declar-
ing thatt "No b111 (excopt gmeneral appropriation bills, which
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mayY emdracse the various subjects and ascounts, for and on so-
count of which woneys are apprropriated) shall contain more
than one subject, which shall he exprossed in its title ® & #*,
relates to bi1las only and not to resolutions. 8o that, our
inquiry is in that respect narroved o as to elinminate any
question of constitutional velidity.

"the charseteristic feature of a resolution
is 1ts enacting olause, '"Be it Regolved;' were
any other term used, it would cease to bHe a reso-
zgtieno' == Stats v. Dolesdenier, 7 Tex. 38, lo

80 that, we are to construe resolutions as a whole,
giving to the "Whereas®™ olauses their proper sonsideration im
discovering the senatorial intention. 8uoch .portions, howerver,
have no legally ocontrolling effect over other portions.

In Terrell v. King, 14 8. ¥, (2) 786, Mr. Justiee
Greonwood, for the Suprono_Qourt. saidl

"The authority of each house to use leglisla-
tive eomnittecs of ingquiry and investigation is
affirmwed in Cooley's Constitutionsl Limitations
(8th 24.) at p. 27K, where the suther mmyst

*'Bach house rust also be allowed to pro-
ceed In its own way in the ¢ollection of
such inforwation as may seem important to a

- proper discharge of 41is functions and when-

- over 1t is deemad deosirable that witnoases
should be examined, the pover and authority
to do w0 18 very properly referred to a com-
mittee, with any povere short of finsl legle~
lative or judicial action as way seem neocs-
sary or expedient in the particular casge.'*

The Justics, speaking more eoncretely, further saids

s @ ®, The Senate and the Houso are separ-
ate bodies, c¢harged with duties, most of which
aro to he performed by each house separately,
dospite the fact that the concurrence of doth
houpses 1s requisite to enasst laws or certain
resolutionsa. In deolaring, in section 11 of
article 3, that %emch house may datermine the
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680,

rnlaen of its own proeceedings,' the Constitution
rlainly delegates to emch house the choice of
mothods fer the moat sdvantageous use or ite
functions in the exercise of the state's ‘leptn-
lative power,' which Mr. Cooley defines ss 'author-
1ty under the Conntitution to’ muko lavs sand to al-
ter and repeal them:® Cooley's Conatitutional .
Limitations (&th Ed.) p. 183. Having sneh ehoice
of mathods, ezch houge 1w fully authorized to ap~
point committeas to wake investigations and con-~
duct inquiries and gather infoermation with re-
spact - to the operation of subaisting lavs and

the need for tholyr jwprovement, alteration, or
repeal .  MNHeCullouoh ve Maryland, 4 Vheat, 400,

4 Lo BEde 879, Not only does the Constitution,

in the grant of the rule-making power, authorize
sither house to nswe such cormittecs as 1t may
deom necessary or proper for purposes of investi~

"gation and inguiry, wshen looking to the diechargs

of any legitimate function or duty of such house,
dut the Conatitution goem further and makes con-
aideration by a committee a condition precedent :
to the enaotuont of any Iae. footion 37, article

, ‘siuee eaeb‘houqe contimes in gxiatence aftor
the end of a legistativo session, an deterwined.
by ¥Vorguson v. Maddox, 114 Tex. 93, 9%, 04, 243
S. ¥, 888, and since each house is invested with
independent responsibilitieos and duties, snd i
the gsolo judge of 1ts own rules of nprocedure, we

think the power of each houps or of the Legisle~-

ture camot be denied to name committeos to sit,
either during sessions of the Logislature or in
rescess, ror the purpose of gathering information
sonsidered requisite or helpful to en1ightenod or
efriclent leginlatien-

The case of NcGrain v. Daugherty (c.s.) ?i Law Rd.
is quotod as followes

"1 1ogia1ativo body cannot Iegiaiate wisely
or effectively fn the absence of fnformation ro- -
specting the conditions which the lapgislation is
intended to affect or changet eand where the legis-
lative hndy does not 1tgelf possasn the requieito
infortmation -~ which not Infrequéntly ias trues-

330
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recourse must de had te others wvho do poscess
i1t. Bxporionce has taught that mere requests
for such information often are unavailing, and
also that information whioch is volunterred is
not alweys accorate or completel ec some wmenna
of conpuleion are ossantial to ohtain what is
neoded. All this was true before and when the
Constitution vas framed and adopted. In that
poriod the power of imquiry -- with enforoing
prodees ~- was regarded and employed ns & neces-
sary snd appropriste attribute of the power to
" logislate; indeed, was trosted as inhering in
1te Thue there ia anple wearrsat for thinking,
ap we {0, that the constitutional provieioms
which commit the legislative function te the
tvo houses are intonded to incjude thie sttiri-
vute t0 the ond that the function may he effec
tively exereised.'*

Thie departmant has given wany epinions npho!dpiﬁi -
validity, and construing tn various respescta, legislative reso-
lutions sppointing comaittees of investigation in aid and fue-
therancs of their logislative duties, among which sre Opinions
Kos. 0«90, 0-933, 08149, 0-933, 0-B067 and O0-B338, some or all
of which may he helpful to you, copies of which epiniony we
hand you Rherewith.

: Aftor a caraful study of the twe rasoclutions together,
it 1a the opinion of this departsent that your Comnittes does
have ful) authority to maks the luvestigationg woentioned in your
inquiry with rospect to tho University of Taxasg and the Regoenta-
Presidont controversy that has resantiy arison.

¥Ye aro eonstrsined to this conclusion By the considera-
tion of the tvo resolutions as m whole, and sepeoianlly by that
portion of Rosolution Xo. 103, declaring, "Regolved by the Senste
of Texas, that this Committes he continued after adjournmwent of
the tegislature, and that it he direected to stuly and investigate
the sftuation am to free texthooks, and such athor matters sffect~
ing the sechools of Texas as 3n its wigdom it way see Pit, and

[+

wake 4ty raeonuoggg&1gzg_&h!z!ﬂu_1ﬁ“1hnqnnxxﬁrnznlnn_naaainn_nr
the Legislature. :

Now, ondoudbtedly, the Univeralty of Toxas 1s included
in the brosd Yangusge "the schools of Texas". Indeod, it is the
higheat, greatest, snd in many respects, the wmost importent insti-
tution of the rany schools of Texas. It is to the schoola of
Texan what the Constitution is to the acts of the Lexislature --
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the suprems component part. ¥Yhatever affecte the University
of Texas nffcots in some derrec every lesser State institution
and public free school in the State -- svery sachool.

Again, our conelusion is accentuantod by the express
_power conferred by Resolution No. 35 as followst

Yo ® # angd to inquire into any othor affairs
and activities of governmental departments, ineti-
tutions, porsons, firms or corporations of what-
over kind and character, as such activitios in any
vay af'feot the situation ahove set forth, and
shall have suthority to investigate and inquire 4in-
to such matters.”

The Committee having begun but not having finished
“1its task was hy Resolution No. 103 continued over with all
the powers conferred by Resolution No. 38, end in sddition
therato the further pover to investigate “"such other matteras
arrgoting the schools of Texas as in its wisdom it may gee
rit”. :

Trusting that what we have said sufficiently ansvers
your ingquiry, we are

Very truly youra

BPD ov 16 1844 ATTORNEY QENKRAT, OF TEXAS
A\
; ExAS BY |
TTORNEY GANFRAL OF T Ocie Spoer
' Agsistant

0f-NR f‘”ﬁz§*§\
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