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t tdo saae time, hold

provides in X ce, Bat\zo pefson shall bold or
exorcise mora ona clyil)office of emolument ex-

¥ Hnr office of henor, trust, or
in th) sthte or Retion.

' Ao A3 of tha semo. article prov‘ﬁcs that the
r:le pxohivifing ths holding of two civil officos of
etolunentft the same timo, shall not epply te offlcors
of tha Maticnel Guard, enllstcd wan, &nd other namad
pGrSiJﬂﬂ . '

usrticle 5808 as @ isndad by un Act of tha 4[’&’1 .
-Iegisl&ture, section 4, G- apter 511, Prags 467, provides
ttat when 9ach 6fficexrs are called into “retive service
in tlze of war, or under utber cosditions pmumed thoreln,
thial thoy shnull, during tholr timo of sorvice, bo ep-
titled to and shall receive the sams pay and allovancus,
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" fonorable Arthur B. Kackerbocker -~ page 2

oxcopt oney allowancen for clothingi ce ara o,
or nmay bae harcafter asztablichaed, by tha laws for the
srzy of the Unlted Stafies.

. - "The United Stotas Army ray Teble, under the Xay:
ke-i:dJuatzant Act of 1642, w;rroved June 16, 1942,
provides for bass pay annuslly, deyending on the .
yeok of the,officer, »lus houslng énd subaivtance,
fibared on a ZC-duny basla.. .

“The Constitution and laue ghove raferrad to
have been interpreted among otasr caded, in Tsrpon-
tor va, Shopperd, 145 O (2) 56£; and LreTey Ve,
SGheppoerd, 1067 5. w. (£) 14Y. In thoe last named cesoe,

- the Buprome Court seid, in part - “The people no

-douby cousidered, whes thoy odopted tosso amandnents, .
thet the public's welfare would bs baziter aesrved by
Allowing theaw clasges t0 soerve the Blats and Fation
~ir the : ilitary unite naned, whils st the saaw tige,
rendering service ¢0 tho ut&ta et oivil officors;t
end in the carpenter case, said -~ 'This presumpiion

. shoald bo 1ndu ged in willingly, and noy grueglnbly.'

“Soma years &80, loag bafore ny tenure of office
ag Adjutant Cenreral, there was onngtructed at Caxp
¥abry, lergely out of exdsting old buildingg a nun-
boy of apartzente, in whieh were yusrtered various’
werbars of the sbvaff of the adjutast Gsneral, and
‘other miiltary peracnnel, This was dnng, no deudbt,
te cbviate .ths noadotsity for ceving e montbly al-
lovence tor housing, and u»il;tiﬁa srovided for by
low, ané for the cehvanloncs of the staff la the
various confer«ncas necassary in gﬂc“erIV‘carrylng
out military dutias.

AU @ uavuure of econony, and for cunvantonce

" in ataff conf rencas, Y na o cbiainosd ths sorvice
of zmun vl hol2 -givil offices of emolumunt, and hava

sratluaed thaat 1% tho aforessid apartaents owooed by
the Utste, and om providins the utilitias ngcessary
to the uaiJLnuqnoq Hf suchoqertnents. Al the criefs.
=T zactlions, togather with toe sassisiant Adjutznt
Caneral, aad mysalf, acw 1ive ot .unp obry in these
atavo oaned btulldings. slthougn it Lgpfurq tuut such

-
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. gonprnbiq Arthuy B. Knickerbocker - page 3

officers sa I ncw have on ths staff, with civil conm-
misslons of emolumant, &pparontly have the lagal right

. to draw salaries for thelr service as military officers;

no such sal-ry 18 belng drawn, but hea been duly

 waived., I dosive, by virtue of tha aforosaid law,

and precsdent, and purposes for which such buildings
wore conatructasd, to provisie the uso of such hruses and
utilitios rocossary to tholr maintenance to tlhose man,
without cost to them. An apgrovriation fer malinten-
enco &nd utflities for those buildiags hes baen radae

end is avajlable, . |

w{)} ¥%1ll you kindly toll mo whethsr or aot I
have the legsl right to provide such guartors and
utilities necassxry for theld maintenasos, wlthout
eharge to thoce men, now actively serving on ny staff
in the military forces of this 8tete, who, at the sane
time, hold civil offices of emolumont, trust and hoaory™

. qhe lst parsgraph of Article 5790, Revisod Stetutes, |

es adended, provides: _

. ¥The Adjuthﬁt Gensral shull be 1n'ccutrel'or the - i
military departmont of this State, and subordinate only

to the GCovernor in matters pertaining to gald Departe-
‘mont, or the allitary forces of this Itate; 2nd he
_&8hell perform such duties es thas Governoer may from

tine to ¢time ontrust to him, relative to the military

.comnissions, the military forcses, the rmilitary storas

end supplies, or to ctber matters raspecting millitary
affeirs of tilg State; and he shall ccnduet tho businasg
of tho Deprartment in such manner as tha Govornor shall
direct, iic shsll have ‘tha custody and charga of «ll
books,- records, papars, furniture, fiztures and other
proparty releting to his Darertmont, and shell perform |

~an nrar as grecticabdle, sueh éutias as portsln te the .

Chief of Hteff, the Hillitary Secrotary and other Chlers
of Staff Departacnts, uvpdsr the regilations and cus~
toms 0of the Unltod States Aray.”

Article Su38, kevisced Statutes, providesy

. *Tha xilitary Forcos of this State, including the
Texas Stuta Ducrd, vwlon called lnte aclive sorvice of
t.is State In time of war -- ghsll), quring thoir tlaze.
of sorvice, bs entitled to and shell recoivae tho game
pay and allewnnces, (oxcept wopey ullovonces for cloth~
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fionorable Arthur B. Knflckerbocker - page 4

1ng) as are now or pey haoreaftar be catablished by
the’ Jawg for tha Army of the Unitad thtea.

: Title 37, Section 106, of ths U. 5. Code Annotated,
provides fn part as follows:

. wexeept an otharwise provided in this sectiocn,
each comsiansioned officer beluw tha grade of brigudioxr

- gonergl or its equivelont -~ while eithar on active

. quty or entltled Lo sotive-Jiuty pay shall be entitled
gt al& timos tov a monay ellowtiacoe for reatal of quar-
ars, . :

Phe oxcepticns listaed in said section 2o not being
ontlitled to the monvy allowonce include officers without depend-

- onts whlle oa fileld duty or at sea, end any offlcer who is
*aasignad quarters at his pormanant atatlon ~=."

gnid section authorizos the Preaiaont to mako regu-
latlons ®in exoecution of the provisions of this seotion", nnd,
arsuant thereto, executive order No. 98bbH was lssued by the. -

‘zresldant, offoctive aa of June 1, le4g, In seld order, the

tarn “permarent station® wos derined as including “ihe place’

. on shore where an officer is agsigaod to duty =~." 8Said order

furthor provided: “The assighmant of quartors to an orficer

- shall conslst of the dozignation ia ecoordance with regula~
- tions of the department cvnc-rned of quartors controlled by
" the Governmant Jor ocoupsnoy witﬁcut chargo by the officexr

end kis dapoadente, ir any.”

Army ra ulebions :o. 35~42?0 izguad hg tha $um Y-
partment on Loy 1 10, Wik, proviaes in uection ® thereof:

wihe lawa govnrnang the peyment of rental zllow-

ances ccatanmplate thet officers with depandents will at
. 8)1) timca be furnished adoquate guarters for such de~

pandents, or shall be entitled to rental) allowancae.

thon scitebls public guartars eve not available, or

whon for military rsugong depanldanty oro ,rwvantcd

frow oscupying avallable wuh;ic quartsre, the of ’ioar

ia entitled to rental 21lowanco.”

nnd Scction 10 theroor ‘roeidea in part aa folioua.
"M o anding CEficara Laviag Jurisdiction of Qg

sipnmont of nuarters to offleers will assign to of-
ficers withcut do;onﬁanta guch gquarters or llving
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ebla Lrthur B. Knickerbockar - pogeo 5

ecooodations us way be oongtdored eultabld-to the
conGitions of serviceo at thalr staticna. TUnder ware.

" timoe conditiocng it L6 c¢xnpldered in ths best fntaerasts -
of the sorvice tiat such offiocera mesy nof bo permit-
ted to occupy qucrtors at pla cos ramota from their
posta of duty.

iurthor, Army Rabulstions Yio. 100-90, issued by the

rar Dspartneat oa April 1%, 1643, orovides in subatarce that
v.or public guarters ucdsr the Juriadiction of the War Depart-
a5t O0re furnished to militery persounnol, utilitios will. be
saprliod to such quartars at-the expsnse o the Governnont.

Itam 71 or tha current appronristion fcr the Adjutant

Geaeralls Dn-:artment, appearing oan p. 857' J‘\Gtﬂ OI' the 43th
lﬂsislaturo, is &5 rollows- _

T "Ica, fusl, ront on nagsuvers and niscollaueoua
exponees of operctlng camps, and lecleding utilitles,
auto exgsn86, repualirs and roplascements, end extra
help, Coaxpa adry, Hulsn end holters and other canps
| e 312 000.000 ) . 3 . ) .

Thua, Articla b838, ‘Revised statutes, and tno appro-

prlcticn bill, supra, in the light of urmy lsws and regulations,
¢lsarly authorize tne assignmant of allltary querters owned

by the gteta.and furnishing of utilitios to the oriicers men-
tioned in yocur letter, unlass trnrc ba corsviuutional barg o
tich ection, - .

Suctlons 12, 3% and 40 o3 ﬁrticle 18 or tho Toxes foi-

stitution ispose rastricbions -egainst tha holding by any porscn

. o vore then one office of emolumont &t iths same time. %he lat-
tor tvio secticas ware amonded in 1932 so es to excapt from

thoir restrictions officers in the ¥ational Suard of Texay, £nd

OiLers listed. :

In the cese of Carpenter v, Sheppard, 145 8. W. (24)

Y52, eited in your letter, the Texas S-proue Court heold that
‘a9 enondannts’ to the Cosstitutlicn abova rafarred to zuthorized
<Fe erponter to cellect his salary as a state offleiel \hilo

tarvlnq as «n officer of the lintisnal ZSuard, ‘The court Turth
*"ld that hs vas gtill an officar in the uutlonal Suard of
“®lag within %he manning of the excesticn in safd Constitution-

.@1

o visi g evor eftsr ho was callsd Lnto Wational milicayy
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gorvieo, and that *hig appolintn ent - in thprcnited atutos
Aray does not viol’to dectlon 12 of Lrtlcle'lﬁ of the Consti-~

lon.® "

In Oninicn 0. 0-4409, canstruing said COnstitution-
el a*endments, vie Baid:

‘. "de ars of the Oplnion that the rhrase 'hational

* Guard of Taxas' was usocd in ths provisos to fndicate
the organized miiitia of the Statas, rather than that
organlzation of the militia, 2s thon cenatituted,
known pe ths ‘Natiore) Cunrd of Toxas', To hold

- otharwiss would ba to obrerve tha forik end ignore

- the substance. &inocs both the *Hatiecns) Guard of .
_ Tazag® and the 'Texas IafensSe Quard' are componsats
" pf the organizsd militia of this Stete, 1% £o1iows
trhat your msabarship ia the Texus Defonso Guard

- will not prejudics your positioa with tha State
Bnard of hoalth. .

¥rom the foregoing, ve oonoluds bnat you are lehal—
1y authorized to uss vhe builoings in question at the State.
uilltery Fost of Ceamp Madbry as guarturs for sald officers wnd
thoir depandends, and tc furaish utiliviss for said quartoeys
out of the loi;iviative appropristion aforosaid. Ve furiher

. .eoncluds thab the granting of auch sllowances to mep elready

R e

oa the &Gtote payroll in other capacitios s not forbvidden by
the Texas Constitution. Your guest‘cn 13 aanwereﬁ in.the
effirzetive.

| Iours vory truly

. ATIORNRY GoNERAL OF TEKAS

By :
Carlos C, aahley
Firet asaistent Atborney General

: By o J. Artrur cendlin
o fstant Attornay anoraj
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