"OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS

. ATTORNEY GENERAL

Honorabls Jemse Jemes

State Treasurer

Austin, Texas

Dear Mr. Jumes: Cplanion Yo. Q-€303
Re: Suftrieciap of \judgment of
County Cour hrie the
wtate Traaspral DE Nt funds
evailadble in the Balmée Fhpd in
the Trgeswrer's hands,

Your request for an g : aon Ythe above subject
matter is a8 follows: :

e &re attae _ No. 8539
of the County Coy & : \Texhg, signed
!{ ki, Scarbrougk, Jidde ol\irrobat C- rt of

B Paso Countyf, Tekes, -
menit of {3,854\,96 daposi d ¥ th charlie Lok~
hart as State - - e estate of Ash-
er coopar aecea->d G 8c o ), 1932, to

'y INLt your opiﬁion'thnt the en~
clpsed Court N gy ccnstitutes sufticient

naked in Dadrder or any others that might ap-
rear in the future?™

The following Articles of the Revised Civil dtatutes
are pertinent:

*irticle 3658, When funds of an estats have
been peld to the State Tressurer, any heir, devises
or legatee of such estate, or their sssignees, or
any of them, may recover the portion of such funds
tc w-ich he or they would have been antitled.”

NO CO‘IMUHCATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"Article 3853, The person claiming such funds
shall institute his suit trerefor, by putition filed
in the county court of the oounty in w' ich the es-
tate wus adminlatered, egainst the State Treasurer,
setting forth the petiticner's right to such funds,
and the smount claimed by him,.”

"Article 3654, Upon the filing of such patition,
the Clerk shall issue a citation for the County Attor-
ney of the county or the Listrict Attorney of the dis-
trict t¢ appeer aand represent the interest of the
State in such sult, snd it shall be the duty or such
County or uistrict Attorney to do se."

"iArtiocle 3656+ The proceedings in such suit
shall be goverasd by ths rules for other ocivil
- suite; and should the plaintiff establish his
right to the funds claimed, he shell havs & judg-
ment therefor, which shall upeoir¥ the amounttc
. _ which he is satitledj and s certified copy of such
N _‘_lg:dsmant‘nhall be sufficlieat authority fer tne

“‘m’ﬁi“:l)n"’SWW*,@,{;?‘WEN‘FH?”:;:,;l_-e\.i.';:.‘-....,‘;.\,m:,__1-:.,;.:5m-‘f}3liﬁmp%§{§$ﬁ@ﬂfﬂ{3{‘7~:;=‘_a_i,'.£!;3': LA VR SR STl

%ith respest tc the walidity of such judgment, in-
volving as it does, a suit in the County Court to recover the
suz of $3,854.95, we beg tc advise that the statute authoriz-
ing the Countvy Court to exercise jurisdictien hss been upheld
by the Supreme Court since an early day,.

' In Dodeon v, Wortham, Stats Treasurer, 48 B.JHQ‘BSB,
Justiee Fly, writing the opinien for the Court of Civil Ap-
‘peals, sald: : .

. wv s % In article 8211 (which is found under
title 39), relating to estates of decedents, it is
provided :tbkat when the funds belonging to an es-
“tate havs nct been claimed by heirs, and have been
paid to the state treasurer by order of the couaty
judge, that any heir, devisee, or legetes of the
decedent 'claiming such funds, or any portion there-
of, shall institute his suit therefor, by petition
Tiled in the county court of the county im wileh the
astate was admicistered, against the treasurer of
the stata, setting forth the petiticner's right to
such funcs, end the amount claimed by hig.' It is
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evidently contempleted by this statute thet the
8:1¢t in quertion can be brought in the c-unty

¢ urt regardless cof the amount, =nd the statute -
is constitutiocnal, in cage the amount should be
less than 1200 or more then $1,000, only on the
ground thet the county court hes obtained juris-
diction of the estate by the edministration, and
that the suit 1s &8 matter »ertalaing to such ad-
micistration. In this case the smult is for
$1,781le24, 8 matter in excess of ths jurisdic-
tion of the county court except on the gmund
pantioned, that it 18 a matter pertai:ing to an
sstate, We have found no cese in this stave di-
ractly 1n point, but in the case of Treasurer

Ve Wygall, 46 Tex, 447, sult was instituted in
the county ccurt for funds belonging to an es-
tate, amounting to over §250,000, and, although
the matter of Jurisdiotion was not discussed, we
mugt presume it would have been noticed had there
bean in the minds of ths court any questiop as to
Jurisdiotion, When the same oase was agaln be-
fore the supreme ocourd (8] Tex, 621), it wes held
that .a Judgment in favor of other heaire was res

that & proceeding like the cvne we ares eccnsidering
i one in rem, in which the partiss claiming the

satate should heve intervened; th:t is {to sey, it
was & ooatinuation of the adminiatretion of an es-

:age*or which the county eourt had Jjurisdioction,
-

: You are therefore renzoetrully advised that the County
Court of X1 pPasc County had Jurlisdiction to render the Jjudgment

in favor of the pleintiffs, snd it remeins only to he seen

whether er not the order found 1n such judgment directing the
defendant, Stete Treasurer, to rey said jJjudgment to Loomis & Kirk-
lapd, attorneys of reccrd for plaintiffs, is sufficient to suther-
1ze you to muke payment direetly to such attorneys.

We have carefully exsminsd:the authoritias with reaspect
to this quastion, Thare 18 mueh uncurtainty ia the law as to this
point, Of course, such attorney may be clothed with such power in
the contract of em:loyment, or hLe may otherwise have such power

conferred upon him, +a have nothing to show that such actual author-

ity has beern conferrsd upon atiorneys for plaintiffs in this in-
atance,

s .‘-;\‘;L,,“‘-;=;’;ﬁ.-»:“.sn'dt““;é‘";;‘_tog:z‘mu i-:f;l‘hg;‘-i “‘“n‘:jraiv.ri'*i"“!i'u;:i'f;‘ﬁi‘-ﬁj'\?.‘"!&?,_v‘:‘l*iiﬂil‘_'%;—-)5.\“-‘-5271‘ RSP LN
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we note the order of the judge is “that the amount
hereipafter awarded and set forth, be paid to Loomis & Xirk-
land, attorneys of record for plaimtiirfs, who sre authorized
totaign receipts therefor on receipt of seme from the defend-
ant,."”

It {8 our opinion, however, this lenguage adds noth-
ing to the legal effect of the genural Judgment for the lain-
tiffs, Such matter was not an issue for the court te determ ne,
and the order itself as suoh hes uo binding force, O{rders masde
beyond the issues before the court are not for adjudication,
The plaintiffs and their attorneys wers, of courss, not adver-
sary parties, .

Furthermora, it appears the application upon which
the judgment here under consideratiof was rendered was riled
originally en Dec:mber 8, 1937, and the judgment rendered
bears date August 85, 1?44.- Thera are ten differsnt plein-
tiffs nemed, Yhether or not these plaintiffs are still liv-
ing is not shown, VWhethsr or not they or any of them have
heretofore asaigned sueh judgment is not shown, The lapse of

i Slme e v el Biaoe Hovender 51040 ;a8 whieh time the court res - -

cites that dspositions were read and oral testimony hsard has
been unusual,

’ In view of 8ll the facts surrounding this situation,
it 1is our epinion, and we sc advige, that you should not pay
the judgment to the attorneys for the plaintiffs, Their suthor-
ity to make such colleoction may in fact exist, but the matter
is not made to appear with sufficient clarity as to authorise
you to make payment,

mo suggest that you make paymeat of the jJjudgaent by
regular tresasurer's warrents made able to the reapestive
plaintirfs in the amounts, respeetively due them, and trans-
DLt theme warrents to the Clerk of the Gounty Court of El Paso
County at Lkl Pase, endorsing upon sach suoh warrsnt the jJudg-
ment in payment for which it is iasued,

Very truly yours

APPROVED DREC 12, 1044 ATTORNEY GENERAL OF TEXAS
/8/ Carles C. Ashley .
FIRST ASSIST4ANT ATTORNEY azxzaa& By

/8/0cie Bpeer

0B-MR-1w g Assistant
APPROVED OPINION COMMITTEE BY /8/ G. %. B., CHAIRMAN



