OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GRQVER SELLERS
ATTORNEY GENERAL

Honorable Carlton Moore, Chailrman
Committee on Countles
House of Representatives
Forty-ninth Legislature
Austin, Texas

Dear 3irs

L Your letyer of ) ary 14N\19)5, requesting the
‘opirion of this d¢peyfue s Oy ha ¢ titutionality of
House Bill Ho. 22( A

' 2. Department, relative to the
ty of House Bill Number 220, which

{ I Jereby enclose, or any part of same,
th Section 61 of Article XVI of

House B1ll No. 220, by Storey, 1s as follows:
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"A RILL

TO £E ERTITLID

"AV ACT authorizing and empowering the Commis-
sioners' Court to fix the compensation of
Sheriffs in all counties of this State,
vased upon the populetion thereof accord-
inz to the last preceding federal census,
fixing the minimum salaries of such offi-
cers; providlng the mode and manner for
the payment of same; providing extra com-
rensstion to said of'ficers in certein
-counties; providing for supplemehtation

of salaries for Sheriffs compensated on &
fee basis, if necessary; excludlng rewards
from such compensation or salaries herein
provided; providing allowance of all neces-
sary expenses incurred by said officers or
their deputies in the discharge of their
official duties, and designating the funds
aut of which 881d expeénsers are t¢ pa .pald;
providing for the purchase of necessary -
equipment for use by Sheriffs for the effi-
cient operation of their offices; providing
the mode &nd menner of paying for said bquip-
ment, aend designating the funds out of which
same shall be pald for; repealing all léws
and parts of laws in conflict herewith to” the:
extent of the.conflict only; and declaring

an emergency. . ' .

"BE IT ENACTED BY THE LEGISLATURE OF TEE STATE OF TEXAS:

"Section 1. Except as otherwise provided in this Act, the
Commissioners! Court in each county of this state shell have the
power and authority to fix the salmry of the Sheriff thereln,
based upon the last preceding federal census, as follows:

"{a) In counties containing Ten Thousand (10,000) or less
inhebitants, not less than Three Thousand Seven Eundred and

Pifty (i32,750.00) Dollars.

-
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T,

-rHousdnd FIVe Hundred {$5, 5001007 Dollaxgiih e

"(b) In counties containinsg .
£ as many as Ten Thousand
?gg ggg)(ioﬁog;% agd 10t more than Twenty Thousand
’ nnabltents, not less then Three Thous
($3,000.00) Dolla:.s. usand

"(c)} In counties conteinlag as man f

? Y &8 Twent
Thousand and One (20,003) apd not more than Thirtg—seven
Thousand Five Hundred (37,500) inhabitants, not less than
Three Thousand Six Hundred (¢3,600:00) nollars.

. "(d) In counties containing as meny as Thirty-seven
Thousand Five hundred and Cne (37,501) and not more than
Sixty Thousand (60,000) 4nhabitants, not less thun Four
Thousand Two Hundred and rifty (34,250,00) Dollars.

®{e) In counties containing as many as Sixty Thou-
sand and One (60,001) and not more than One Hundred
Thousand (100,000) inhabitants, not less than Five
Thousand Two Hundred ($5,200.00) Dollars. e

"f) In counties containing as many as One Hundred

Thousand and One {100,001} and mpt more than One Hundred

"(g) In counties containing as @eny as One Hundred

. Fifty Thousand snd One (150,001) and not more than Three

L A

Hundred Fifty-five Thousand (355,000} inhabltants, not
less than Seven Thoussnd Four Hundred {$7,400,00) Doliars.

"(h) In counties containing more than Three Hundred

Fifty-frive Thousand (355,000) inhabitants, not less than

Ten Thousend {$10,000.00) Dollears,

"Seetion 2. Ali salaries shall be péid in Twelve (12)
equal installments per year, and paid from funds and in the
manner now provided by lew for payment of such officers, and

-providing that in counties heving an assessed valuation in

excess of Twenty Million ($20,000,000.00) Dollers, and less
than One Fundred Twenty Million ($120,000,000.00) Dollars
according to
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the last preceding approved tax roll of such counties,

the amount ellowed such Sheriffs as salaries shall be
increased one per cent (1%) for each One Million
- {%1,000,000.00) Dollars veluastion or fractional part
thereof in excess of sald Twenty “illion (%20,000,000.00)
Dollars valuation, and up to but not 1ncluding One Hundred
Twenty :illion ($120,000,000.00) Dollars valuation, over
and above the amount allowed such officer as fixed salery
by the Commissioners! Court; and providing tiat Sheriffs
who are compensated on a fee basis instead of & salery basis
shall have their salaries supplemented, if necessary by
the Commissioners' Court out of the General fund of the
county, in order for the Sheriff thereof to recelve the
salary so fixed or allowed hereln; end further providing
that the compensation herein fixed or allowed for the
Sheriff of any county shall be exoclusive of any reward

or rewards received for the apprehension of eriminals or
fugitives from Justice, and rewards received for the re-
covery of stolen property.

"Section 3. In addition to ths roregoing salary
provisions, ell necessary expenses incurred by any Sheriff
or his deputies in the d{scharge of their official duties
.shall be allowed by the Gommissioners' Court of the County
of the Sheriff's residénce, upon‘properly ‘authorized -swoin
report, and paid out.of -the General Fuhd or out of the =
Offioers' Salary Fund of the county, as the cage may be;
and, upon the sworn reculsition of any Shériff, certifying
that any equipment {such as autbmobiles, radios, arms, etc.)
is necessary for the efficient operation of his office, the
Commissioners' Court of the county of the Sherifr's residence
shall rauthorize the purchase of such equipment, and shall
pay for the same out of the General Funds of the county.

"Seotion 4. All lews and parts of laws in conflict
herewith are hereby repesled to the extent of the conflict
‘only.

"Section 5. The fact that Sheriffs of the State of
Texas are now receiving insufficient salaries for the
servioes which they are required to perform under the laws
of this State, creates an emergency and an imperative pub-
lie necessity that the constitutional rule requiring billls
to be read on three several days in esch House be suspended,
and said rule is hereby suspended, and this Act shall take
effect and be in forece from and after 1ts passage and it
1s so enected.”
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Section 61, Art. XVI, or the State Constitution,

provides:

"All d4istrict officers of the State of Texas
and s8ll county oificers in counties having & popula-
tion of 20,000 or more, according to the then last preceding
federal census, sheall from the first day of January, and
thereafter, and subsequent to the first regular or specisl
sesslon of the Leglslature, after the adoption of thls re-

. 8olution, be compensated on a salary basis. In all counties

R

il

T

in this State, the commissioners' court shall be suthorized
to determine whether precinct officers shall be compen-
sated on a fee basis or on a salary basis; and in counties
having a population of less than 20,000, acoording to

the then last preceding federal census, the commissioners®
courts shell also have the suthority to determine whether
county officers shall be compensated on a fee basis or on

a salary baasls.-

"All fees earnéd by district, county and precinct
officers shall be pald into the county treasury where
earned for the account of the proper fund provided that
fees inocurred by the State, county and any municipality,
or in case where a.pauper's oath .is filed,:shall:be.paid::
{nto' theé county treasury when collected and provided that
where any officers are compensated wholly on a fee basis,
such fees may be retained by such officer or paid into
the treasury of the county if the commissioners® court
may direct. All notery publies, county surveyors and
public weighers shall continue to be compensated on a
fee basis."

In the case of Bexar County vs. Tynan, et al, 97 S. W.

(2d) k67, it 1s stated:

"In the case of Clark vs. Finley, 92 Texas, 171,

: 54 S. W, 343, this court recognized that the substantial
 differences in populations of counties could be made a

- basis of legislation fixing compensation of 6fficers, on

{ the theory, as the court clearly recognized, that the work

. devolving upon an officer was in some degree proportionate

" %o the population of the county. This has frequently been
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recognized by courts as creating a sufficient dis-
tinction to Justify a larger compensation for
county officers in ccunties having & large popula-
tion as compared with compensation to like officers
in counties having a smell population. Conversely,
we think it true that 1f the Legislature ignores
the obvious fact thet the work of county fioers

is proportionate to population and classifies coun-
ties 12 suech way that the compensation of officers
in counties having a larze population is fixed for
below the compensation allowed like cfficers in
smell counties, such action amouuts to fixing a
-¢lassification which is arbltrury and wuich a&as no
true revelency to the purpose of the legislation...”

Under the terms of House Bili Ko. 220, the Sheriffs
in counties heving s population of 10,000 or less inhabitants
will receive an annuel compsnsation of not less tihan $3,750.00,
Sheriffs in counties having & population of 10,001 and not more
~than 20,000 inhabitants wlll recelve an ainual ooupensation of
not less than $2,000,00, 1In counties heving a population of
:°20,000 and not more than 37,500 inhabitunts, the Sheriff will
reoeive an: gnnual salery: ofinot. less than $3,600,00, "It will~
‘%a noted thzt the Sheriffs in countles hav¢ng & population of
.10, 001 to 37,500 inhabiterts mey receive a smaller cumpensation
than the Snerifrs In countics having 10,000 or less inhabitants.
. As stated in Bexear County vs. Tynnn aaura, "If the Legislature
ignores the obvicus fact that work of county ofTicers is pro-
.- portionate to populstion end classifies counties in such way
. that the compensation of officers in counties having a large
“'population is fixed for below the compensatlon allowed like
officers in small counties, such action amounts to fixing a
classiflication which is arbitrary and whiech has no true
‘releveney to the purpose of the leglislation.™

Under the provision of Sectiorn 61, Article XVI of the
State Constitution, 8ll county offlcers in c¢ountics having a
population of 20,000 or more inhebitants, according to the then
lagt preceding fPﬁeral censurs, shall be compensated on a sﬁi&ry
basgis, and in counties having & population of less than 20,000
inhebltents, =ccording to the then lsst preceding federal census,
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the Commissionergs' Courts shall have the authority to determine
whether county officers shall be compensated on a fee basis or
on a salary basis, House Eill No. 220, supra, among other
things, in effect provides that the Sheriffs in all counties
having e population of less than 20,000 inhabitants, according
to the last preceding federal censas will be compensated on a
salery basis. The bill provides for a ninimunm compensation for
Sheriffs in all counties and in counties where the Sheriff is
compensated on s fee besis, if hias fees are not sufficient to
meet the minimum compensation fixed by the bill, then the
difference between the emount of fees and the minimum compensa-
tion must be pald the Sheriff by the county out of his general
fund. It is clear that the tlll leaves no discretion with the
Commissioners Court in counties having a populetion of less

than .20,000 inhabitents, Under the express terms of Section 61,
Artlele XVI of the Consitution, the Commissioners' Court in
counties baving a populetion of less than 20,000 inhabitants, has
the authority to determine whether county officers shall be com-
pensated on a fee basis or a salary basis. Under the terms of
House Bill No. 220, the Commissioners®' Courts in counties having
& population of less than 20,000 inhabitants would be restricted
with reference to the compensation of Sheriffs. The Courts could

not fully determine whether the Sheriffs were Lo be compensated

“‘on“a"istralght fee basis or ‘a straight salary basis." "TIn the event

the Commissioners' Court of such counties determine that Sheriffs
would be compensated on a fee basis and the Sheriffs failed to

“"ecollect fees sufficlent to meet the minimum amounts set by the

bill, then the county would be required to pay the Sheriff an
amount out of the general fund sufficient to bring his compensa~-
tion‘to the ninimum provided by statute.

It is our opinion that :H. B. No. 220 contravenes: the

provisions of Section 61, Artiele XVI of the Constitution, where-

in 8914 bill ettempks to divest the Commisgioners! Court of
counties having a populetion of less than 20,000 inhabitants to
determine whether the Sheriffs shall be compensated on a straight
fee bagis or on a straight sdlary basis. It is our further opinion
that if the Legislature ignores the obvious fact that the work of
county officers is proportionate to population, end classifies
counties in such a way that the compensation of offlcers of a
county having a population of not less than 10,001 and not more
than 20,000 inhabitents, or a county having a population of
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20,001 and not more thsn 37,500 inhabitants, will be a smaller
amount of compensation than Theriffs in counties of 10,000 or

less inhebiteuts, such zcetico smounts to fixing & oclessification
which is arbitrary and whick hes no true revelency to Ghe purpose
of the legirlation., It 1s our opinion thaet said House Bill No. 220
is uncomstitutionsal.

Yours Very truly
ATTORNEY GENERAL OF TEXAS

By :
(s} Ardell Willlams
Assistant
szrtﬁ 18 Cre B A s e e e e e e G et Pilimele 2 oea e :
APPROVED Feb. 19, 1945 | Approved
Tirat Assistent ' Cpinion
Attorney Genersal Committee
(s) Carlos C. Ashley By (s) BWB

Cheirman



