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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GRTVER SELLERS
ATTORNEY GENERAL

."‘5-’ o-q’2/ 4.3 £ 32—

Honoradble G, C. Jaockson \
County Atto:noy
Zavala County

Cryatal City, Texas //“"

Desr Sir: Opinmn No. 0=-634% \f
Re: Can the Tax Assess

,~  -~~Lollector of Zavals County

De required under lav to
<:; S0t as the Tax Assessore
~Colluctor of Crystal City

Ipdependent School Distriot?
And other related questions.

f yaN \

Your muest for an opinion oﬁ the above matters has
2oen recelved and carefully qonsidered. We quote said request
as followst AN \_ )

. "Hés Tax hauaaor-cOuootom for Crystal City
Indépen\dout School D:l!tz};dt
.‘/
e "Quuum 1: CaD the tax assessor-colleotor
‘of Yavala County de required under law to act as
the tex assessor-~collector of Crystal City Independ-
ent, 3chool District?

NN s

“snswers No. Although Artiocle 2792, Revised

Civil Statutes of Texas, Acts 1937, provides that he
tshall! act as assessor-collector of such independ-
ent school district vhen a majority of said trustees
of such distriot prefer to have their taxes &ssessed
and collected by the assessor-collector of the county,
because such act 1s in confliot with the Constitution-
al proviaion whioh holds it unlavful to hold two of-
fices of trust or emolument in this state.

&
% COMMUIACATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*Question 21 What bond would de required of
such essessor and colleotor Af the totsl tax sol-
leotion vere $20,0007"

"Answer: $30,000, Article 2791.

"Question 3t If the county assessny and
acllector van de required unde?r law to assess and
collect the taxes for the independent school dise-
trict, then vhat goumpensation osn be paid him on
$20,000 oollectba?

“Angvert 2% or $300.00.

"Question 43 If the county sssessor-collector
can be regquired to assess and collect the taxes for
the independent schocl district, then are the fees
that he receives for such colleotion accountadls for
::d gm of office affecting his maximum fees ¢olled~

"Ansvers Yes. Article 3883, Subdivision 2."
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Artiole 2792 of Vernon's Annotated Civil Statutes, is

in part as follows:

"When & majority of the Board of Trustees of
sn Independent Distrist prefer to have the taxss of
their District assensed and acllected the County
Assessor and Collector, or colleoted by the
County Tax Collector, same shell De assessed and
dollected by said County Officers and turned over
to the Treasurer of the Independent School Pistrict
for vhioh suoh taxes have deen ccllected. « « "

Article 8, Section 14, of the Constitution of Texas,

i3 as followet

"There shall De elected Dy the qualified
electors of each county st the sawe time and under
the same law regulsting the eleotion of State aund
County officers, an Assessor and Collector of Taxes,

who shall hold his office, for tvo (2) years snd until

his successcr i3 eleoted and qualifiied; and such Ase
sessor and Collector of Taxes shall perfora all the
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duties with respest to assessing property for the
purpose of taxation and of colleoting taxes as may
be prescribed dy the Legislature.”

: In the case of First Baptiat Churoh v. City of Fort
Worth, 26 8. ¥. (24) 196, the Conmisaion of Appesls had before

it the question of vhether or not an assessment of plaintiff in
error's property for the year for which recovery vas avarded was
valid, as 1t wvas oontended that, at the time such assessment was
made, the officer ansessing same was attempting to hold two of-
fices of emolument in violation of Artiole 16, Sectiocn 30, of

the Constitution of this State, in that he wvas assuaing to act

a3 assesaor and colleotor of taxes for the City of Fort Worth
and also for the Fort Worth Independent School Distriot. The
facts were that the lawv incorporating the Fort Worth Independent
School Distriot provided that:"the assessment and collection of
the taxes of the distrioct hereby orested shall be made LY the as.
seasor and oollector of the City of Fort Worth, vho shall make
assessment of all the real, personal and mixed property located
in said distriot,"™ eto. In holding that said assessor asdd ool-
lector was not holding two offices of emolument, the court laid
down the following rules of lav whioh are applioable heres

"The effect of the aot in question 1s merely
to ilmpose additional duties upon the assessor and
colleoctor of taxes of the oity of Port Worth., It
is not shown that this officer received any added
compensation to that paid by the oity for the per-
formance of the additional duties thus plaoced upon
him. Rven if he had Deen allowed such goampensation,
it would not follow that the Legislature was oreat-
ing & new office. No sound reason exists why the
Legislature could not impose additional duties upon
this offioer and inorease his compensation accorde-
ingly.

"1The imposition of additicnal duties,! says
Corpus Juris, vol. 46, p. 934, 8 29, tupon an ex-
1sting office, to be performed under a different
title, does not constitute the oreation of & nev of-
fice.! The same guthority further sayss tAn office
to which the duties of another are annsxed remsins
technically a single office; 1t i3 not an office
under its own name and title and another under the
name of the one whose duties are annexed to it.!
See, also, Allen v. Fidelity Co., 269 Ill. 234,

109 N. E. 10353 Hatfield v. Mingo County Court,
80 w. va. 165, 92 8. B, 245; 3tate v. Powell, 109
Ohio St. 383, 142 N. E. 301,
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"Plaintiff in error insists that, beocause the
duties performed dy Macy vere those pertaining to
sovereignty, an office vas necessarily oreated for
the Fort Worth independent school district., The
nature of such duties wvould not he determinative
of vhether an office vwas oreated, as the legisla-
ture may, if it elects to do so, require an incum-
bent in an existing office to perform additional
duties involving the exercise of asuch povers. The
aspessor and collector of taxes of the city of
Fort Worth is a public officer, and, in the absence
of any constitutional limitation, the lLegislature
might impose upon him the performance of such of
this charaoter of duties as it desmed proper.”

Ansvering Question 2, lasked by you, ve hand you a oopy
of our opinion No. 0-2967, wherein it vas held that the general
county bond required by Ariicle 7249 of V. A. C. 8. secures the
nayment of all taxes collected by the assessor and collector of
taxes to the proper parties. Therefore, Article 2791, referred
to by you, has no application, and the amount of taxes collected
by said assessor and collector for the independsnt school district
vould not determine the amount of his bond.

We hand you herewith a copy of our opinion No. 0-2152,
wherein a similar question wvas being considered and in vhich the
folloving holding vas made, vhich is here adopted:

"Where the Act creating the independent school
diatrict also creates the office of assessor-collector
of taxes for such district and such office is frilled
by the board of trustees of the district, the holder
thereof is inhibited dy the Constitution from holding
also, the office of county tax assessor-colleotor, or,
conversely, the county tax assessor-collector is in-
hibited from likevise holding the office of tax asseéessor-
collector for the achool distriot,

"If the method adopted whereby the school dis-
trict authorizes the county tax assessor-collector
to also assess and/or collect the taxes of the achool
district, effects the abolishment of the office of
tax assessor-collector of the school district, the
result is merely the imposition of additional duties
upon the office of county tax assessor-collector, and
the holder thereof does not thereby become the holder
of two civil offices of emolument as prohiblited Ly
the Constitution, By the same token, corresponding
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action by an incorporated city, in the manner necessary
to accomplish a similar result, wvould likevise dbe permis-
sidble under the constitutional provision under discussion.

"It is thereforemanifest that to obviate the prohibition
in Sec. 40 of Art. 16 of the Constitution, the offices of school
district and city tax assessor-collector must be abolished bde-
fore the trenafer of the duties thereof to the county tax
assessor-collector, othervise tvo ¢ivil offices of emolument
vill be held and exercised at the same time. Accordingly,
the method adopted vhereby the school district and city ay-
thorizes 'by ordinance or by proper resolution', in the
language of Art. 1042b, supra, the contemplated ochange, neces-
sarily must mean such procedure as is reguired under the ap-
plicable lavs, the c¢ity charter, and organio law of the agency,
to legally accomplish the abolishment of the respective offices
of district and city tax assessor-collector.

"If and when such offices are so abolished, it is the
opinion of this Department, in ansver specifically to your
question, that an incorporated city and an independent school
district may properly authorize the county tax assessor-oollector
to assess and/or collect all taxes due to such city and school
districts, and the county tax assessor-collector may legally
act for such other taxing authorities.”

In viev of the rules of lav above set out and referred to,
it 45 our opinion that the tax assessor and colleotor of Zavala
County can be required under the lav to assess &nd collect the
taxes of the Crystal City Independent 3chool Distriot., Hovever,
ve are further of the opinion that the office of Assessor and
Collector of Taxes for said school district, if such office exiasts,
should be abolished before the duties of assessing and collecting
the taxes of such school district are transferred to the County
Tax Assessor and Colleator, as he cannot hold any official position
as Tax Assessor and Collector of said distriot, dut would be only
performing additional duties imposed upon him by the legislature,
See also the holding of the Supreme Court in Nichols et al v,
Galveston County, 228 8, ¥W. 547.

In 1939, the Legislature B&ased House Bill No. 1032,
pages 652-654, General laws of the 46th Legislature, vhich vas
caprried into Vernont's Annotated Civil Statutes as Article 1042b.
This statute provided that any incorporated oity, town or village,
independent school district, and other named dlastricts, could
provide for the county assessor and tax collector to assess &nd
collect their taxes. Provision vas also made therein for compensa-
tion for such services as follows:
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full

"Sec. 5. When the County Assessor and County
Collector are required to assess and colleot the
taxes in any . . . independent school distrioct . . .
they shall respectively receive for such services
au amount to be agreed upon by the governing body
of such . « . independent school districts . . .
and the Commissioners Court of the county in vhich
sucli » . « independent school districts . . .
are situated not to exceed one per cent of the
taxes so collected.”

At the time this lav was passed, Article 2792 was in
force and effect and contained the folloving provisiont

"when the County Assessor and Collector is
recuired to assess and collect ths taxes of Inde-
pendent Sohool Distriots he shall respectively re-
ceive one per cent (1%) for asseseing, and one
per cent (1%) for collecting same."

Articls 1042b vas amended in 19481, ard independent school

districts vere left out entirely. Acts 1941, ATth Legislature,
page 40K,

As being applicable to the situation that existed after

Article 1042b vas passed while Article 2792 was in full force and
effect and after Article 1042b vas amended in 1941 s0 as not to
apply to independent scheool distriots, vwe here quote and adopt the
folloving holding of our opinion No. 0-5426 which deals with the
same situation, though from & different standpoint:

"The legal effect of sald Act of 1939 (Article
1042b, Vernon's Annotated Civil Statutes of Texas) so
far as 1a pertinsnt to the question under discussion,
vas to repeal by implication all that portion of Article
2792, which by its terms had theretofore permitted the
property of independent scheool districts having their
properties assessed and collected by the oounty assessor
and collector to bs assessed at a greater value than
that assessed for county and State purposes, The said
Asct of 1939, hovever, did not repeal by implication or
otherwise that portion of Article 2792 vhich permitted
independent school distriocts to have their properties
assegmsed and collected by the county assessor and
collector; rathey, the Act of 1939 was cumulative of
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the pertinent provisions of Article 2792 so far as
this pover of independent school distriots was con-
cerned.

 "As has been said by an eminent authority:

®1...A statute that covers the subjeat matter
of former lav and is evidently intended as a substi-
tute for it, although containing no express words to
that effeoct, opereates &s a repeal of the former lav
to the extent that its provisions are revised and
1ta fleld specially covered, ..,.' {39 Tex. Jur.,
Sea., 80, pages 148-149)

"In 1241 the Legislature of Texas amended said
Article 1042b by omitting therefrom any reference to
independent school districts and common school dis-
tricts. The legal effect of said amendment vas to
leave article 1042b now applicadble only to incorporated
cities, towns or villages, drainage districts, water
control and improvement districts, vater improvements
diatricts and navigation distriots in the State of
Texas.

"Sald amendment last mentioned 4id not, hovever,
operate to withdrav from independent school districts
the pover of their election t¢ have their taxes assessed
and collected for them by the county tax assessor and
collector, but said privilege remained in said inde-
pendent achool districts,

"We may here observe that the independent school
districts have only such povers vith reference to tax-
ation as have been granted to such districts in olear
terms of law. 'The grenting of taxing power by the
Legislature to any county or district should be con-
strued with strictness; the presumption being that the
legislature has granted in clear terms all it intended
tg rant.' {See State v, Houston & T. Ry. Co., 209 8. W.
280 ,

"We desire to here point out that the omission of
independent school distriots from the Act of 1939 by
the smendment of 1941 did not have the legal effect of
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restoring or reviving those parts of Article 2792
vhich had been repealed by the Act of 1939, SSeo
39 Tex. Jur., Seoctions 63, 85, pages 125, 154)"

' Applying these rules of lav to the question here being
considered, ve £ind that, vhile Article 2792 originally alloved
compensation of one per cent sach to the Tax Assessor and
Collector for assessing and collecting taxes for independent
school districts, this provision vas repealed by the passage of
Article 1042b, providing that such compensation should be an
amount to be agreed upon by the governing body of such inde-
nrendent school distriot and the commissioners' court of the
county in vhich such independent schoeol district vas situated
not to exceed one pexr cent of the taxes s¢ cocllected, When
Article 1042b vas amended in 1941 so as to omit independent
achool districts from its provisions, such dlstricts wvere left
with the power under Article 2792 to require tax assessors and
collectors to assessand colleot thelr taxes, but no provision
has been made to compensate such tax assessors and collectors
for susch servioces.

Article 3891 of V, A, C. 8., as amended in 1935, reads
in part as follovs:

"The compensation, limitations and maximuns
herein fixed shall also apply to all fees and con-
pensation vhatsosver colleocted by said officers in
their official capacity, vhether accountable as fees
of office under the present lav, and any lav, general
or special, to the contrary is hereby expresaly re-
pealed. 7The only kind and chsrecter of compensation
exenpt from the provisions of this Act shall bde re-
vards received by Sheriffs for apprehension of crim.
inals or fugitives from justice and for the recovery
of stolen property, and moneys received by County
Judges and Justices of the Peace for performing mar-
riage ceremonies, vhich sum shall not be accountable
for and not required to be reported as fees of office.”

In the case of Taylor, et al. v, Brewster County, 144
8, W. (24) 314, suit was brought and judgment recovered against
the tax collector of Brewster County and the surety on his bond
for excess official fees for wvhich said tax collector had not
accounted, a large portion of which wvas fees or commiassions re-
ceived by him for assessing and collecting school taxes for an
Independent School District under Article 2792 of V, A. C. S.
The Court affirmed said judgment and held such fees or commia-
sions official fees for which he was required to account to the
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county under the fee bill. Accordingly, your qQuestion four (4)
15 ansvered in the affirmative.

We hand you herevwith a copy of our opinion Ro. 0-5426
and direct your attention to the fact that it is held therein that
“there nov exiats in Texas no statutory authority empovering
an independent school district to have taxable property therein
situate, wvhich 1s assessed for taxes by the county tax colleator
and assessor, assessed at a value other than the value used in
the assessment of taxes by that officer for county and state
purposes.” This holding vould be applicable to the district you
inquire about in the event it requires the county tax assessor
and collector to amsess and collect its taxes.

Our opinions Numbers 0-1821 and 0-3632 are hereby over-
ruled insofar a&s they confliot herevwith as to the compensation
provided for a county tax assessor and oollector for assessing
and collecting the taxes of an independent sohool district,

Trusting that this satisfactorily ansvers your inquiry,
ve remain,

Yours very truly,
ATTORNEY GERERAL OF TEXAS

By yM 2./ ’EM

Jas, W. Bassett

Asslistant
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