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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTORNEY GeneEnkL

Hoporable George . Sneppard

Comptroller of Fyblic tecounts -
Austin, Texrs , 0-635 s |
Desry Sir: Opinton Ko, 0-6155%

Re: Yhether gra production

tax under Article 7047b
adcrues where (1) pur-
alleser pays produger
for caainghcad f£as to

keep contreet in foree
although cald gas'is

. ped iato the air; -and
fo where ¢arbon hhek :
plant, uader its contrict, .

 pald producer foi gas which
it was unable to. uss.end
whaich in fact m -0t
_producod.

l‘m lettor of September 17 1%6 Wﬁa m
opiniou on the above natters. ' *

~ Concerning the first problem, you sdvise wr,
purcnagerts contraet witi: the producer obligates him co
take the casingheed gas preduced from a leau, aor in liew
thereof, to make paymant tlerefor in order to keep the
contract in force. ¥o pipeline conmection is mads to the '
lerse. The producer permits the casinghead ﬁ: t0. be
popped inte the zir, but the purchaser pays
for ssid gas in order te rétain his contraet. st adyire
that tnis is a curreat prob}.m, requiring an interpreta-
tion of Article 7047b, V. i. G. 3., in its maant. amended
form.

::a:.d mie].c 7C4L7b, reads, in pm, as rollm:

"Seet.ian i. (1) There is hereby J.cri.ad R
occeupation tex on tae business or oecupstion of
producing gas within this 3tate, eampused as fol-
lowst
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"4 tax shall be paid by esch producer on
the amount of gas groducgg and agveg within
tiis Stote equivaelant to Iive and two~teaths

" {5.2) per cent of the market value thereoi »s
#nG whern rroduced; » «

*In celculating tne tax nerein levied
thers shall be excluded: (a) gas injected intoe
the esrth in this atato, unlesa sold for such
purposo: {b) ps produce o

nd 1

There are two elements essentirl befors & %8x
levies. In the fir=t place, the tex is a privilege tax
which suthoriges the producer to engage in the “business"
of producing gzs. The first slenent of s taxable trans-
aotion §8 that it be *produced”, The second element to

~ wmake it taxable is that it be "saved".

The ges waé produced, Was it sayed? Websser's
Internationsl Dictionary 2nd Ed., among others, gives the
fallowing definitions of tae word sevet ™"To &void loss,

e s « toO avold or cobviate unnscesssry exponso or waste,

» s o« to make safc or procure the safety of.n

It will be notod that 4n Geosion 1, (1) thers

._lia only levied & tax on the oceupation.of produgiag gus,

on toe "amount of ges produced snd saved.® Then, in th.
same section snd same subuectiom, end in the tolioving
geutence, in providing for the methed of celeulating tae

tax due, it expressly ststes that there shall be 5;;;313§
from Lhé tax ithat i5, the gas produced &nd save

~ "gas produced irom oil waells wish 6il and lawfully wented

or flared.” Thus we have a legislstive deelaration in
plain and explicit terms to the sffect that gss produced
with oil is "saved”. If it was not saved, there would
have bee¢n no rezsonr t: bave excluded same in calculntlng
the tax, as no tax nad been levied tnnreon..

In is. tharafare eur opinion that hha legislature
in using the word "saved® meant all gas that was producsed
and aetuslly captured and was 4in the aatual possession of
the producer, 80 he could control its use,
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The oaly remaining questisa is to detarwine
whether sush produced and saved gas was “lawfully vented
aod flared.” Our conservation laws provide that befere
1t ie lawful to produse oil from & well, that either the
oil-gas ratio be such that it is clcuﬂ' 4ed by the Rail-
road Coamission as an “oil well,* or ths produser astually
uses or disposes of the ;u pnm«. if she weil is
slassified as an oil well )ra gan be “lawfully
ventved and flared,® that allowed to produse
mmmaauwaunuu. In she instans oase
the produser has secured & market tor his gas~~has mum

aold same to a boma fide purshaser. g:t is mru,
by reason of the faat that the - 8 noy
nade a p 1ine connectien to the well, which he expests

g R e
P son ° FaY ] ssion 3

sidentsl] that it umdoammaurnh instead
of being burned ou the purchaser's prenises,.

red In th&ﬂt&“ uup‘w tun m lwud m
ealles as a vile u%nr
esngage ia the protulbr mmu of prolu;tu M’:f
gas and the amount of such tax is messured by the benefits
derived fros tne sale or use of the sonmedity produssd.
In the instant uummammzmmmfv
vduotthccu produced. o

It is sherefors our opinion that mh g- s
#0ld and burned should d»e um inge u«m h sermining

-

the mnt of sax due,

Tour ssoond problem twuln. 'y su W m

company which has a gontraet with A sarbou dlask plant in
which th- urbm hluk plant is ohligated to take & mintwum
of 30,000 zo mmmt&rmcmcmu
25iaf'mrar t vaiue of the aarbon black predused fyom
said gns. In the event the sarben hlask eompany uses less
than said ainimum of gas, ths seatract praevides thay it
shall pay to producer such sum a» She produser would have
ruls.né had the ninimux aseunt of gas besn used.

sum 10k S oo P03 S ERAAE e, s
une © or g W

carbon blask plant used an ;v . £ roughly 10; the
ninimum. Under tho eontIract, 1% pnu the produser on the
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saxe Hasis it would have had it Saken the full sisimam amount
of gas spo¢ified. The unused portion of She minimm was
never in fect produced. You inquire as to whether tha addi-
tionsl payment under said counirsed should be considered a
prezius or & bonus.

The 1941 amenduent to Article 7047b (Acts of 1941,
Ch. 184, p. 269, art, 1I) was in effect during the peried
under dlscussion. It levied a tax equal to §5.2% of the
warket value of zas produced and saved, and vided: "The
market value of gas produced ia tiis State shall de the wvalwe
thereof plus any bhonws, or preaium, or anything of value paid
therefor, or asny sum ot mon€y that such gas reasonshl
bring if produced and seld in accerdance with the laws, rules
and regulations of this State . » « In case gis 1‘,!014 for
cash, the tax shall be computed ot the producers' gress reqeipta
of such sale; and in cags the whele ¢or a ; of the tousidera-
tion for tie ssale of gas 1& any g:gzien ol the i 5 ORe -
tracted fyom such gas, the tax 8 . be eomputed on the gress
value of the usts received plus all oﬁﬁur’ﬁhiag:*ot"vttnn
received by produser, sxeept in qase of gas processsd Yy
recycling epsrations.” : U

rdes ooy 2 e Bs Davis, Ine. vf.‘gm-;.iaa.a. Y. u;m,' o
3“"‘1:21:; gnrkig value as 30 | in saa-!?&i’figf g:n
ourt : T S

"It is very evident that the Agt does nos
use the term 'market velue' in ite ar‘?nary legal
sense., This {s because Subdivision (1] of Zestien
1 defines the term., 7The portiom of the Aot jast
mentioned defines ‘market value! as fthe valwe
thearsof plus any bonus, or presium, er aaything of
value paid therefor, or any sum of xoney % such
gas will rensonably btring produged and seld in
sccordance with the laws, rulea and regulations of
this Stete, . + «' Waen this definlition is resd as
& whole it 1ia reasonably elear that it goatemplates
that 'market vslue' is the price for whiseh the pro-
ducer sells his gas. This construcsion of the dew
finitien 'market value,' gontained in the statute,
is the only one that ¢an be indulged in and give
any meaning whatever to tae statutory definition.
The stztute says 'market value! shall be 'ths value
thereof plus any bonus, or preaium, or suything of
value paid therefor, or any sum of money that sueh
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gas will reessonadly bring 1f predused and sold?,
ste. This delinition, resd as a whole, and eon-
strued from its four ¢orners, meane that the total
sale price le the amount on whicn the tox levied
by ti:is Act must be computed. Any other construge
tion of tanis definition would destroy it. This
wust be true, because the ver: statutory defini-
tion adds t2 the wvelue of the gas the veclue of
everything that the producer may get for it in
additieon to such value., Evidently it was not the
intention of the Lerislature 0 hsve more than one

~ strndard of velue, and such would be the case if -
it were held that in sBome instances 'market value!
in the ardinary zsaning of that term is us ant,
wtile in otber instances the sale price is meang
if the Broducer sells for more then the 'market
value',

The teruinology to be applied to the addisional
payment, suci as whether it is to be denominated a bomus sr
& premiwm, would appear to be of little mument. Jersainly
it was a part of the cousideration for the ssle of the gas
that was attually nroduced and sold. Presumably the. pro-
ducer was unwilling to sell gas below a certsai: minipum
quantity, and if the cerbon black plant desired smaller
quantities of gess, it was still required to pay this mine
{mum amount for such gas a3 it did take., Such sdditioml
payrent was 2 part of tne total gross receipts recelved by
the producer for the sale of its gas. . o

In the light of tue langusge of tne 1941 Ast and
of the Supreme Lourt opiaion com trulng the same, we are
of the opinion thet the tsxable value of the gas uader the
1941 Act was the totsl amount of money received under she
eontract by the produser. j SR
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