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Doar 31ry Oplnion No, O=-8
Re1 Colleoction and retaitiion by
clerks of s of Glvil

APpeals, thelr tidg, and
stepoprarhers, of o taip
“foos ON orfice™; a:sqrzaat
Aaplegeo\of suoch courts are
required ty ¢ th be gafgcd and to
able an wiat aaount;
a?ﬁh;{gyadton of transferring
nds gxthin the appropriation.

e have ryooivod\your qupn ocommunication in whioh
you Tequeat our opfnlod ma ¢ rolludn questionst

"l. Far co;;ta o£~c1711 AFIQQIQ 40 feon
and/or charges csllooted\fod uncertified coples
~ of opinlons, e‘to..\oonautuﬁo 'fean of office' and
are Zhoy\lecounbnblo\aa aupli by the olerks or other
oourt g oyooa wkg\cbllgct theme®

T -a. Ir*you ana#ﬁ?fqucutlon Ho. 1 4in the af-
‘firmative," gleaae state the effeotive dates.

N \
~ Eﬁl{ I:fyour answsr to question Fo. 1 is in
tho wrflrgetive, should such fees be depogited in
" the sbate Trwasury to the credit of the Jtate Gen~
aral iievepuc rTund®

4, Il your answer t0 quostion No. 1 iz in
the affirzative, and 1t is found that a clork,
deputy clerk, sterographer or any othsr employee
af the Uourt of Civil Ap;eals uas retalpned asuoh
fees, atould rmuch employoe relmburse the Ttate by

row depositins all auch reee iz tae .tate Treasury
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ard vhat Jtate agency should follow through in the
colleotion of such fees from suoh Qourt employees?

. "Ses Can a clesk 37 the Court of Civil ,ipe

poals legally flle an arfidavit with the Stats
Conptrolier for en explayee of the crurt, othay
uban bimself, under the law requiring the filing
of arfidavits by court eaployses as to feos ool
lected? ({We found Lfnstanoes where the olerk of
the oourts riled an affidavit whioh stated that anm
?ssigtanz. a Doputy Clerk, had not retolned

1.1 B ’

*$. 3hould surety bonds furnished by clerks
and/or othsr employsss of the raspective Courts of
Civil Appeals, eithsr personal donds or other types
of porformance bonds, de renewsd cpon each appoint-
. kent to tern of office Or can & dond furnished upon
the original appeintment suffice for mccessive
appointment? 80, who should be bonded aad to
whom should the btonds be payadlet JFurther, in what
amounts should these donds be, and should the re=-
gpective eaploysea paey the presfumas on such bonds,
or caa suoh prexmiums be legully reaid Yrom ths mainp-
tenance sprropriation allotted to the respective
-Courts aof Civil Appeals? ‘

*7. Under the appropriasion bills for the
- three=year gariod ended Lsugust 3lst, 1944 for the
Courts of Civil Apreals ¢an suoh gsourts lesgally
expend nonsys directly from their appropriations
for books, far other thinze (as telephons servioce,
postagd, repairs to equipment) and for the purchase
of equipment? .

' "3, o found in ons of the courts that the
Clerx of the court had purchased two $500,00 U. 5.
Defonse 350nda out of & special bank account whioch
ropreserted Iecs received by the Court Clerk for
uncertified gaples of opinions, eta., and was an
accumulation of such feas ovaer a pariod of aavoral
years, These [eed were heln; carried in the spoe
cial tank gecaount a8 ths clerk was not sure whether
such fevs would svertually telons €5 him or to the
3tate of Texas. The bonds vwere made payadle to



688

ouorable C. Y. Cavnoaé, Page 3

the clerk of the Court and/or his wifs. ~ueation:
¢an any employee of a Court of vivil aAppeals le-
sally invest such funds, neld in escrow for final
- determination as to ownership, in any type invest-
.qent or should such funds remain in the form of
cash (or on deposit in a bank)?

"9. ¥We found 1n several of the oourts that

. the elerks of such courts are colleating 'postage’
money from attorneys and othera, to cover the coat
of malling papers to the 3upreme Court, eto, e
£ind that 1a some courts this money is not made a
part of the court's cash receipts but 1ls retalned
by the Olerk of the Court and as he mails sueh
paperg he pays the postage out of his pocket, all
of which means that no acocurate record is main-
tained of the ocash receipts and disbursements cov-
ering this postage money. ‘uestion: 1Is there a
legal authorization for the~clerks to make these -
postage collections and should they be accounted
for in the same marnner as other fees of office,
whether or not legally authorized?+

For the sake of olarity, we will answer your ques-
tions separately and in numerical order.

To question No. 1 woigniwer as foilows;

Artiole 3924, Ve i4e Co 3., reads in part:

"The olerks of the Courts of Civil Appeals
shall receive the following fees: . . . Making

coples of any papers or regords in thelr offices,
includfihg certificate and seal, for each 100

ﬁOJ_.‘dS. ] F] ] L) a - L ] .'- - [ ] - . - [} L) .10
+ o« o70r certificate and seal, whore sazs 18
DOCBIASBALY ¢+ ¢ ¢« o s ¢ & s ¢ o & ¢ o o 6 «50
o s ot

gaid Article 3924 was epaoted in its present form
in 1893, and the herein cuoted provisions of same constltute
the only statement within saild Article that corcelivably oould
be construed as providing for the collection of fees for un-
certified coples of opinions delivered out of the office of
the Clurk of the Court of Civil Arpeals. In 1922, by opinlon
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30e 2767, this Department held that such provialons as contained
in suld srticle 3924 were *intended to include only such ocdpies
taat are cortified®, <o bellove that this opinion 1s sound and
trily expreases the law ip rezard to said irtiole 3924 1a ques-
tion,.dbut in regard to other catters wheredy ths holding in

s0ld opinion may seea coaflicting with the holding heroln, we
2040t out that the "Aet ¢f the legislature involved in said opin-
ion 18 se te and distinet from the acts herein considered,

a6 horewlth enclose a oopy of said opinion o, £767 (Book &3,
vage 273). , ‘ / |

However, in 1933, the 43rd Legislature enaoted a stat~
uto (page 59, Coperal Laws of Texas, 1933) providines that the
salarios of all atate orfioers and azployees, sxcept judces of
certaln gourta, etec. should be for the period beginning 3ep-
teaber 1, 1933, and ending August 31, 1935, such sums or anounts
49 say be provided ror by the lagislature in the goneral appro-
sriation bill, and that all laws and parts of laws fixing the
salaries of such state officers and employees were thersby spe-
cifically repealed, in so far as they conflioted with such Act.
Then in 3eotion 3 of the general eppropriantioan blll enacoted by
sald Logislature, the following language appeared

%All foas {ua to clerks or officers, or other
enployees, of all appellate ocourts nsxed herein,
either ror officlal or unorficial wries of opin-
ions, or for other services or 4ocusmsnts, shall be
deposited monthly in the 3tate Preasury, and none
of a::h fees shall be retained by sald officers or
Qlorka, "

The subjeot matter of the above quoted provid ons was
:geqngggi: contained in the caption of sald general appropria-
on P ) .

Actas substantislly the same as that found at page 59
in the Gsaneral laws of Texas, 1933, separate and apart from the
genoral apypropriation acts, were emacted by each suoceeding
Leglslature,\including ths ourrent one. - (iots 1935, p. 1243
Aets 1937, pe 13393 Acts 19390, pe 619§ Acts 1941, p. E13; Aots
1243, pe 413), ilso, esch such succeeding Legislature enaoted
srovigions in their general appropriation bills regarding the
digposition Of such fees recoived by said olerks apd other
eaployoes ror officlal or unafficial coples of opinions, sto.,
similar %o the herelpabove 'uoted provisions. Doaring this
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in cind, we btelleve that the adbove quoted provisions of ull
t-e appropriation aets, beginning with 1935 to the present,
12 b6 ¥valid and subsistinz and the only law controlling the
isposition of ouch fees, In this view, wa are supported dYy
11 9pipion of this department written in 1939, whorein aimi-
lar crovisions contained in the general cpﬁroprigtlona ACY
or 1957 ware sustalined. de are enelosing herewith a copy of
this opinion Mo, 0=316, with the statsment that where such
opinion confliots with our views expressed herein, saild opin-
fan Xo. Q=316 i3 overruled to that extent. Ze el 80 overrule
a letter opinion of &ate CQstober 17, 1933, by Scott Calnes
xnd 2, B. Anderson, Asslstant Attorno{s General, t0 3, A.

s hilquiat, Clerk of the Court of Civil Appeals, & sopy of
~hloch was subsmitted to us with your request for an opinion
2n Shess sublects, as wa belleve tho writers of that letter
opilaion failed to oonsider the indepenient Ast of 1933, page

Y N

zpitomizing the foregoing, we hold that from August
al, 1933, to the prossnt time, all such feea anifor charges
collooted in the office of the Clerk of the Court or Civil
appeals for uncertified copies of opinions ocoostitute “fess
of offico™ and sbould be scccunted for as such,

The adove fully answers yousr cuestion Ko, 2.

Ye anawer your cuestion Ko. 3 as followss All sueh
oes 30 collegted from Auguat 31, 1933, t5 the present should
be deposited in the atute Treasury to the oredit of the Cen-
eral sevenus fund. _

Cur anawer to0 your question Xo. 4 is that all mch
feas o0 colleated 8hould be acscounted ror apnd dlaposed of as
directed in our answer to your question Ko. 3« As t0 the
second part of suoh question, we quote froa Article 4344,

Ve Ae Co T, 88 followss

- wamong other dutles the Comptroller shall:

"8, Require all persons who have recelved
and not accounted for any wmonsy belonging to the
3tate to settle tholr soodunts.*®

Cur answer to your question No. 5 13 as followss
Jeotlon ¥ of the geroeral provisipas of tho ourrentd Judioclary
agprovriation (page 1038, Goperal iand Speclal laws of Texas,
1943) providas that ocach court eaployee whoga sulary is pro-
vided therein, oxcept portars, shall flle wivh tie comptroller
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Lie arfidavit provided for therein, Like provisions are
faund 1n the respeotive appropriations mede for the judioiary
in 1335, 19237, 1339, and 1941. ‘'Ye believe these provisions
toquiro a perasonal arfidavit from sach smployee.

: Our answer to your question No. 6 {s as follows:
rtiole 1827, V, A+ G, 3., provides for the appointment of a
clerk for eaoh Gourt of clvil Appeals for a term of two years.
.rticle 1833, ¥, Ae Co 3., provides that each such clerk zay
agpoint one ohief deputy and, with the approval of the court,
ha may appoint additional deputies, and each deputy shall
21ve bond to the clerk for the falthful disoharge of his auty,
ilso, artiole 1EE8, V. A. Cs 3., provides for a bond to bde
-ade by the clerk for five thousand dollars payable to the
7overnor, sonditioned for the faithful performarse of the du~
t1es of hilg offlice, to be approved dy any Jjudge of his court,
artlcle 1336, Ve ae Co 94, provides for the appolntment by
iha oourt of one stenographer, who shall bs sworn and who
~ ahall glve bond for two thousand dollers payable to the 3tate
oL Texas,conditioned for the falthful perfermence of bis du-
vies, Lo be approved by the Chief Justice of said Court. The
clarfalz the only one for which a dafinite terms or office is
rovided, -

In 34 Texas Jurisprudence on page 604, the follow
ing 1s said in regard to terxs of office of deputies generally;

*The constitiutional provislon lisiting the
-¢t8Tx Oof offl cors to two years applies to deputies
who are themselves officers, but not to deputies
who are not officers. The appointment of a do~
puty who is not within tbhe constitutional provie-
sion, and which 18 not for aay sartioular duration
of time, 15 coextonsive in duration with the ten-
ure of the offlcer appointing him, and, unless
soonor recoved, he holds until the expiration of
the officerts term, aod cemses to hold at that
time unless hte is reappointed.” :

In regard to tho ~office" or "positiocan" of stenog-
rapher, aa created by said Article 1§38, we quote from the
cage of :tobertson v, Zllis Lounty, 64 U, Fs 1097, (CLiVe ADDe~=~-
Y0 upPe) in which the court disposed of the nuostion as to
whatlier or not the position of official stepograrher af the
district gourt, created by scts of 1903, p. €4, which provide-
ed that such stenograpier should be a sworn officer of thes
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¢ourt and hold offlce during the pleasure of the court, 1s
2ii “office” as that term 18 used in the Coanstitutionmsl pro-
hibition against any office having & term exceeding two years
where not fixed by the Constitutions The holalng i{n this
respadgt la ag rollowsg

“we conclude that while the position of &
stenographer, unlder the statute ia this state,
ray de, 11 a sense, an office, and the tern there~
of may continue for a longer period than twd years,
got ro 1s ne such sovereign function of govern~
sont eambraced in the powers conforred upon the ine
dividual perforaing its duties as brings it within
the meaning of the word *office' as used in the
section of the Constitution guoted.”

Alap see the case of Bexar County v. Gazley, 172 3. w. (2)
702 (Cive ADDe~~NO 21T }e _ :

. In view & the foregoing, we eornclude that the olerks
9C the cCourts of Civlil Appeals, their deputles, and the stenog-
raphers, sach, should give bonds. The clerk's dond should bve
in the emount of five thousand dollars payable to the Governor.
rhe deyuties’ bonds should be in a reasocadle azount as set by
the clerk and payadble to the clerk, The stenogrpphers' donds
should be in the amount of two thousand dollars peyable to the
State of Texase. The clork and hig deputies, sach, should give
new bonds upon thelr appointment to e¢ach teram of office-=-the
deputies' terms oxpiring with the clork's term. The stenog-
raphar, beling an employee of the court,; may be appointed fox
a8 lon;: a term as the court may see rit, terminative at any
time at the will of the-court, and the original bond would
suffice for the duration of such term, unless otherwise licit-
od by its terms, e find no provision of the statute or
specifric item in the appropriation bill allowing the premiuns
on any of such bonds t0 be paid therefrom. This departxment
hag ruled ir similar situations that such bond premiums can=
not be regarded as a contingent ites of sxpense lawfully to
be ircurred under the appropriation, and, therefore, such
bond premiums may not be raid out of the contingent expense
fund of such appropriation, e are harewith encloaing a copy
of our opinion lio. C~-2092, holdinz to this effeot, : ~

Cur answer o your <uestion Ro. 7, 15 thut under the
general zrovisions of tne last two appropriastion bills, which

692
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are similar and cover the pariod of time in suvestion, the
Courts of Civil Appeals are allowed to huve transfers or
wagustoents nade betwoen appropriated amounts ror books,
e-ulpment, maintenance, and contincent items, Ve belleve
T.0 Leyislature contexplated that upon the request or order
of the Court of Civil Appeals such transfers or adjustments
should bYe made batween the agocounts on the records in the
>rrice of the gtate Comptroller and then & warrant drawn op
the proper scoount t0 whioch such transgfer or asdjustment was
cade. These provisions appear qh page 1057 of General end
special Laws of Texas, 1943, and page 214 of Censral and
“peoial laws of Texas, 1941.

Regarding your question No. 8, we rafer you to our
.eswer to question No, 3, whereln we specifically point ou
tzo proper disposition of suck fees. Any othar dlsposition
of samw is unauthorized by law.

. In respeot to your question No, 9, we assume the
“postage collections" referred to by you, to te the sums
sufficient to pay the expressage or carriage of the record
colleoted by the Clerk from parties applylng to the Supreme
court for a wrilt of error. 'this he is authorized to do b
Jule 473, Rules of Civil Frocedure, sots 1939, 46th Legls-
lature., TFrior to the enactment of this Rule, the identlcal
grovislons of same were contained in irticle 1743, Revised
Civil Statutes of Texas, 1925. The provisions of seid Rule
473 are as followss B

"The petition with the original record in
the case, and the opinlons of the gourt of Civil
Appoals, and the motion. filed thereln, and certi-
ried ocoples of tae judgments and orders of the
Court of Civil appeals and copy of the appeal or
supersedeas bond shall be {iled with the Supreme
court. The party applyling for the writ of error
shall deposit with thé olerk of the Court of Civil
Appeals a sum sufficient t> pay the expressage or
carriage of the reoord to and from the clerk of
the Supreme Court, which sum shall be charged as
costs of sult."

'@ belleve that both the statute and the Qule con-
terplate that the Clerk collect a sum no more and Nnd less
than the exact amount roecessary to pay for the transportation

of the record as provided. Therefore, as a matter oi law,
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zifter the transportation charzes are pald by the Clerk there
would be no balance on hand nor a deficlt in regard to sush
suz colleoted; however, as a practical matter, _here is bound
to be exceas amounts in some instances and insuffioclences in
others, due to human errors of miscaloulation of the trans-
rortation rates, as such caloulations are made in advance bdy
necessity., '/hen an insufficient amount is collected by the
Clerk, we believe he i3 empowered to ¢cllect an additional de-
soslit tron the litigant, sufficient to pay for the transporta-
“ion of the record., Likewise, when an excess remains in the
Clerk's hands, after all suoh transportation charges are paigd,
e belleve he is authorized to, and by right should, return
suck excess to the litigant who deposited same, as the Clerk
i{s not authorized to receive more than the sum sufficient to
ray for such transportation. 1L any oage, we belleve the
law requires that an aocurate acscount be kept of such receipts
und disbursements, as of other costas.

Trusting the rorégoing fully answers your questions,
we are returning Lerewlth the various instruments in writing
w»aich you submitted with your request for an opinion,

Yours very truly

; ATEUANEY GENBRAL OF TZXAS
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