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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL.

Eonorable ne. O, Garrett
County ittorney

Rains County

Zmory, Texas

Dear sSirs Opiniorn No. 0-6360
e Assespor agpnd

Rllyotqr of Taxes

phould be pald for
hxes as direated

/ 3938, V. A. C. KT
€y Treasurer 1s en-
o his commission on

¥e have
which we qug

gftice here for the
withhold hisg commiasion,
Qr «nd ag collestor, hefore turning

amount of the assessor's 00D~

b6 treasurer uses this as a re-
gbursement znd figures his commis-
colleation ani disbursement, whioh
in faet hna never bLasen handled by him. The jues~
ticn of the lerallty of this practice oame to me
or an audit of the county accounts,.

mtrior to the combination of the offices of
Collector and assessor srticle 3230 provided that
the compensatlion of the aszsessor should be patd
on order of the Commissioners court drawn on the
county Treasurer.

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROYED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT



709

Honoradble ii. 0. Garrett, lage 2

mart., 7561, Sec, 3, provides that the eolleotor
sball pay over the collectlons, 'after reserving
his commissions for colleotinzg the same,?

nY find o provielon of law for withholding
the compensation of the issessor-~Collestor other
thian those clted,

. "auestion: Ooes art. 5937, and the statutes
apé constitution comblning the offloces, repesal, by
implication, Art. 3638, and modify art. 7281 80 as
to authorize the Aisssssor-Collector to withhold his
compensation for asseassiag?

®(L) 1f the compensation i3 withheld, and
not handled by the Treasurer, may thes Couxission-
ers' Court allow an account for the funds already
withheld so as to authorize the County ‘Treasurar
to 8hew an aniry on uis records and redelve a com=
siselocn sn funds not actually handied?*

Raing oounty hes a population of 7,334, according
to the 1040 Federsl Ceneus, and from the question submitted
wa assume thet it is operating on a fee basis.

Article 7248, Vernon's Apnotated ¢ivil Statutes,
provides as followsy

*In each county having less then ten thousand
(10,000) inhabitants, the sherlff of such oounty
shall Ye the Assessor and ¢olleator of Taxes, and
simll have and oxargise all the rights, powers
and privilegea, be subject to all the rejulremants
snd reastristiors, and perform ell the dutles ia-
posed by law upgor aEsessors and collectora; and
he shall also zive the same bonds required of an
asaensor and csllector of taxes elected,.®

Article 718la, Y. A« Ca 3o, Provides as fcllows:

*flerealter, whenever the words 'Assesascr’,
viegesgor of Tax=zs', 'Colleotor,' ‘'Collector of
Taxes'!, or 'Tex (ollestor' are used, either in
Artioles 71€1 to 7359, lnelusive, of Title 1l2E
of the 1925 mevlised civil 3tatutes of Texas, in-
oluding all emendments therato, us well as the
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Revised Code of 1985, 1lncludling all arwnduents,
being known as the 1925 Revised CUlvil statutes
of Texas, same shall be applicable to end mean
the one office or ofificer of AsSsessor and Col=-
lector of Taxes, and shall be s0 conatrued as to
accomplish the object arnd intent and ecarry out
the purpose of 3sotions l4 and 16 of srticle 8,
of the Texas Constitution, as the sume was amend-
ed on November 8, 1932.%

Artiole 7280, V. A, C. 3., provides as followst

_ rYxoept as %o ocompensation due such tax col=-
lector ac shown by Lis approved reports, tax money
deposited 1in county depositories ghall be paid by
sueh depositorise only to treasurers entitled to
receivs the same, on checks drawn by such tax col~-
lector in favor of such treasurer.”

In regard to the reports and paysents referrsd to
in the next preceding etatute {irt. 7250, supra), provision
i3 made in Article 7280, V. A. C. 3., for such regorts to be
made at the end of eacihn month and forwarded to the Qomptroller,
and for paymsnt to the Stute Treasurer of sll moneys colleot-
ed by the Tax Collector durips sald month, "excepting suoch
amounta a3 he is allowed by luw to pay in his county, reserv-
i only his commissions on the total smount colleoted¥, and
Turiher provislon 18 made 10 ATLicle VEOLl, Ve Ae Gs O, fOT
like reports to be made by the Tax Colleotor to the Commis-
gionerst Court of all the oollections made for ths county,
and payment to the County Treasurer of all taxes collected
for the eounty during sald month, ~after reserving his com-
~issions for collecting the same®,

article 3938, V. A« Cs 8., ip regard to payment of
the Assessor, is as follows:

»The Comptroller, on receipt of the rolla,
shall zive the assessor an order opn the oollector
of his county for the amount  due him by the State
for assessing the ostate taxes, to be pald out of

the first money @olliected for that year, The con-
missloners court ahbsll issue an order on the ocounty

treasurer of thelr county, to the asaszsor, for
the amount due him for assessing the county tax
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of their county, to be paid out of the first money
received from the colleotor on the rolls of that
yaar.,"

Article 3941, Vv, A. Ce 3,, providins for Commls-
sions to the County Treasurer, 1s as follows;

"Phe County Treasurer shall receive oommis-
sions on the moneys received and pald out by hinm,
said commisaions to be fixed by order of the come
missloners oourt ag follows: For receiving all
moneys, other than sohool funds, for the county,
net exuesdlng %wo and ope~half per cent, and not
excoeding two and one-hulf per cent for paying
out the pame} provided, that he nhall receive no
comml ssions for receiving money from his predeces-
aarincr for paying over monsy to hkis successor in
office,*

The effeot of the constitutiona: amendment of 1932
(Sections 14 and 18 of Article V1III, Texas Constitution) pro-
viding for the consolidation of the two existing offises of
assessor 0f taxes and collestor Of taxes, of the statutory
enactment putting the sald constitutional amendment into ef=-
feot, and of the statutory law maki the sheriff tax col-
leotor and asseasor in countlies within the porulatiorn bracket
of Reins County, is to place upon the shoulders of the sherift
of Rains County all the dutles and to confer upon him all the
rights that exist by reason of law in the office of tax as-
sessor and sollector or of slther of sald offices as they
existed separately prior to saild amendment und the enaotaent
of the statute puttl ng the amendaent Lfnto effect,

wherever, upon ant sinee {hd enaotment of sald stat-
ute consolidating the offlces of tax sssespor and tax colleetor,
the legislature has changed ndo law applicable to either office,
all of the atatutes regulating the conduot of the office of
tax aasessor snd the office of tax collector, which were in
foroe at the time of sald enactment, and all laws relative
thereto since enacting must be construed as applicable to the
new and oombined office, unless it ie lmpossible to sc con~
strue sald laws, Turthermore, insomuch as the lLeglslature is
conclusively presumed to have had xnowledge of the decisions
of the courts respecting said offices which were rendered
prior to said consolidation, the declsions of our courts rel-
ative to the duties, privileses and emocluments of & tax as-
sessor prior to sald consollidation and relative to sald office
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of tax collector prior to said consolidation, must now be
construed as interpreting the law as game now exists rela-
tlve to the ogombined office of assessor-collector of taxss.

Article 35938, V. A. C. 8., supra, prescribes th
method of payment of the assessor of taxes, jrior to the
consollicdation of the two offiges, in accordance with the
direotions contained in sald article 3935, the Comptroller
gave the assessor san ordar on the colleotor for the amount
due him by the 3tate for assassing the Jtate taxes, and that
was to ba pald out ¢f the I'irgt money colleoctod for that
year, A8 we undorstand the law, sase is still in full foroce
and erffact, The assossor was to be pald for ssgeasing the
county taxes in the following manmer: The ocomxissioners!
oourt izsued an order on the zounty treasurar of their coun-
ty t0 the assegsor for the amount dus him for assessing the
couaty tax of their couaty, to bs pald out of the first
money regeived from the collector on the rolls for that
Yyear,

sald Jaw has not been ropealed, by dlreot aet or
the logislature nor by necessary implicatiszn. As we under-
stand it, tho county tax asseasor &nd collector should now
be paid for asseasing texes (a) when the coamissionsrat
court issues an order on the oounty treasurer of their eoun-
ty to the assegsor, (b) and the order so issued 1a fur the
amount due hizm for assessing the county tax of their sounty,
(0) this money is to be pald out of ths first monay received
by the treasurer from the colleotor on the rolls of that
yearxr,

1t 1e plelin froz the above that so far as the pay-
ment of assessor 1s concerned, the Jaw contemplates that 1t
sball Le psid on an order of the commissionerst' court 4i-
rected to tie county treasurer of tne ¢ounty. Insomuch as
this ¢rder is %o ve paid by the county treasurer it neces-
sarily follows that the money to be pald must first go into
the hands of the county trasasurer.

The paymept to the county collector and assessor
for the performance of hig duty in the colleection of taxes
for the county ls governed vy Article 7261 of the Reviaed
Clvil Statutes of Texas. Sald ctatute in brief reguired the
tax ¢ollector to xzake his reports to the comsiseloners' oourt
of his county of all the tax collections mede for the county,
ard further provides that these raports shall be msde monthly
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and that all taxes oolleoted during the month ahall be paid
to the county treasurer, "after reserving his commiesion for
collecting the samew,

From the above we are forced to the oconclualon
that all the tax money collscted by the tax collector and
asse880r for the county "after reserving his commlission for
colleoting the same", should bs paid by the asseasor and
collector into the counly treasury. Eiier this money reaches
Lhe county ireasury the edounly tax assessor and ocolleotor
i8 paild for the assesament of the taxes out of the first
tax monsy c¢ollected, In accordance with the statute whioch
formerly applied only to the tax assessaor, and whioh is set
out supra {srticle 3938)., The tax cellector is paid for
his services in collecting the tax mopey ¢olleoted by him
in scoordance with the statute whick, prior to the consoli~
dation of the two tax offices, applied only to the tax c¢ol-
lector (Article 7261},

¢ur answer to your quesation, therefore, 1s that
the tax collector and assessor shall pay into the ocounty
treasury all the county tax momey colleoted by him exocept
such aa he reserves as his commission for the colleoting of
same, on the total amount colleoted, and that he hes fo au-
thority of law to reserve any payment cut of the tax money
collected by him which would go to himself by way of compen-
sation for his assesanent of taxes,

The county treasurer should be compensated for his
pervices as county treasurer in agcgordance with Article 3941,
supra. while the fees for assessing, upon which he is paild
a commission, have not been coming into the treasurer's sotual
possession under the praotice heretofore existing in your
county, the county treasurer was even then erntitled to his
commi ssion on such fees under the authority of the holding
in the case of jresidioc County v. ¥Walker, (Civ. App.~=writ
denied}, 69 5. w. 97, as follows;

", . » The appellee, as county trsasurer,
was, duripng the term of his office, entitled to
receive and disburse the funds of lresidio County,
and it was not within the power of the commisge-
sioneTs' court, ROTr an of?Icir or agent of the
county, to deprivVve hilm of this official right

and duty. He also had the right to his commis-
slons upon nmoney he was snt ed to thes oustody
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of, and on funds whieh of right should have been
in his posscssicn, and H"nﬁu!rss'e'a TOr Lhe GOUALY.
. + ¥ (Inderacoring ours)

Reliaving the abowe fully answers your question,

we are
Yours very truly
ATTORNEY ORENERAL CF TEXAS
footd L LT |
nohort La nttimr%. Jr.
Ataiatant
rRLLimp
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