OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hoporable loneld ¥, Kerkle, Chairran
Ccrmittes on Constitutional Amendrents
49th legislature
Augtin, Texas

Deer Vr, Y¥Markle:

"The on Conastitutional Amend-

men , hes instrusted me
ptitpon opinion on H., J, R. Neo.
nioh I em enclosing.

-flesires to know whaether, if

3 {8 nede & part of our Constisution,
will require the consolidetion of

distriot and caunty elerks ia ell

fess than 30,000 persons, or whether

% enadbling Act to put into e’fect the con-
st itutionel provision?

»In this econnection, the Committee Qalls your
stiention toc Tea. 20 of Art, § of the Oonntitutlon,
on the sudbjeot of County Clerks, and tc Jec, 9 of
tha seme Artiole, on the subject of Distriot Clerka,
"e note thet the latisr "ectlon does not contein
the exception contelined ia the former, with regusrd
to occunties of small populstion.”

. .
0 COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The resolutlon mernticned apende “ecticn 20 of
Article V, ¢f the Constituticn. ev e8s to reed as follows:

n“wotion 20, There shell be elected for each
county, by the qualified voters, e county clerk,
who shsll hold his office for two years, who shall
be olerk of the oounty end commissiocners' courts
and recorder of the county, whose duties, perqui-
sites end fees of office shell be proanrfbed by
the legislature, and a vavancy in whose cffice
shall be filled by the ccamissioners' court, until
the next zenersl sisotion for sounty snd stats of-
ficers; provided, that in counties having s popula-
tion of lees than thirty thousadd (30,000) persons,
to be determined at any time by the lesst preceding
Federsl census, there may be an elegtion of a
single clerk, who shall perfora the duties of Dis-
trict and County Clerks."

“gotion 20 of Artiscle V of the Ctate Constitution,
as it now exista, is as follows: .

"Thers sball bs eslectsd for eash county, by
the qualified voters, s county clerk, who shall
hold his cffice for two years, who shesll be the
olerk of the oounty und commissioners' cocurts and
recorder of the county, whoss duties, perquisites
and fees of office shell be presoribed by the
legisleture, end & vegency in whose office shall
be fllled by the occmmissioners' oourt, until the
next general eleotion ror county and state offigers;
provided, thet in countiss having a populetion of
iess then 8,000 persons, there may be an election
of a slngle olerk, who shall perform the dutles
of distriet and county clerks."

The foregoing provision of the Conatitution is »
part of the Constitutior of 1876 and hes not been amended. The
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gase is trie of "ecticn 9, irticle V,of the “tate Constitu-
tion, Tection 9, Article V, of the State Conatituticn as
it now exists, provides:

. “There stell be & alerk for the distriet court
of each couaty, who shall bes sleocted by the quali-
fied voteras of the state and county officers, who
shsel)l hold his office for twe yesrs, subject to re-
soval by information, or by indiotment of the gand
Jury, and oonviation by s petit Jury. 1In case of
vacency, the Jjudge of the distriet court shall have
the power tc eppoiat & elerk, who shell hold until
the office can be fillied by election."

Articlies 1894, 1903, sad 1935, Vernon's Annotsted
Civil Statutes, provide es followst

"Art. 1894. The clerk of the distrist sourt of
esch cocunty shell be elegted at esch generml election
for ¢ term of 2 yeers, IXaoh suoh olerk atsll heve
power to asdminister oathe end arffirm iassusnce required
in the discharge of their officiel duties, to teke the
depositions Of witnesses, end geparally to perfors all
such duties as are or may be imposed upon him by law,

*Art, 1903, In oountiea having ® populatior of
less than 8,000 persons, acoording to the preceding
Federa) Census, only one olark astall be elected. He
shall take the oath and give the bond required of
eleris cf Loth the distriot and eounty sourts, and
sheall have the powers end perform the duties of such
clerks respectively.” ’

“Art. 1935. 4 ¢lerk of the oointy oourt of eash
o unty shall be eleoted at ench generel election for
a term Of two ysars. TFaoh such clerk shell be author-
{zed to {asue 8ll mwarrisge licenses, to sdminister sll
oaths and affirmaetions, and to taxe asfridavite end
depositions to be used as proviced by law in any of
the sourta,."

The -nly meterial change the proposed amendment makes
in “eoticn 20 is thet it reises the limlt of the population
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of those counties in whioch "there may be an election of a
single clerk” from "less then 8,000 persons™ to "less than
30,000 persons.”

Article 1158, Revised Statutes of 1879, provided:

"In ocounties having s population of less than
8,000 persons, ohly one oclerk shall be elected,who
shall take the ocath and bond required of oclerks of
both of the distriet and eounty courts and who shall
have the powers and perform all the duties of such
clerks respeotively.”

~ The provisions of said Artiocle have besen brought for-
ward in substantially the same language in all sudsequent re-
viatons of the statutes, The present astatute is Artisle 1903,
quoted abdove. - '

By the snactment of Art, 1158, a short time after the
Constitution wax adopted, the legislature oconstrued the fonsti-
tutional provision under eonsideration not self-executing. Suoh
; has been the counstruction of all legislatures whioh have oon-
| vened since 18379 for the statute has not been materially ohanged.

It is stated in Texas Jurlsprudence, Vol. 9, page 423:

"While a constitution is usumlly & mers deoclaration
of principles of organie and fundamental law, in suek
fashion that 8 constitutional provisicon may be estad-
lished, and yet remain without foree or sctivity until
the sdoption of legislation which earries it into ef-
feat, yot it is entirely within the powers of people to
adopt provisions whisch are ‘self-executing' or whioh
are operative without legislation, '

{ *A constitutionel provision may be s8id to he self-
* executigg 1f it supplies a suffiolent rule by means of

; whioch & right given may be enjoyed and protected ar a
duty imposed may bs enfarged; it 1s not selféexecuting
where it merely indioates a prinoiple, without laying
down any rules by means of which the principle may bd
given the force of law. A provision which declares
that 'each shere holder . . . . shall be personally
liadle for all the debts of such ocorporate body ....'

18 self-executing. But a constitutional inhibition
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asgainst usury condemning 'all contracts for a
greater rate of interest than ten per centum
per annum' as usurious, is self-executing only
t0 the extent of rendering usurious contracts
1llegal. The power and duty of fixing penal-
ties for viocletions of the constitutional pro-
vision 1s delegated to the legislature.”

ATter carefully considering thes foregoing proposed
azendment to Seotion 20, Artiole V, of the State Constitution,
it 1= our opinion that said provieion is not self-executing
in that it merely indiocates the principle, without laying down
any force of law. The proposed amendment is a mere declara-
tion of principles of organic and fundamental law and remains
without force or sotivity until the aagftion of legislation
which carries it into effect. Stated aifferently, it 1s our
opinion that in the event the proposed asmendment to seid
Section 20 is adopted and becomss a part of the Constitution,
that before said provision becomes of force or active, it
would be necessary for the legislature to enact proper legis-
lation to carry said provision into effect. (See Corpus Juris
Seocundum, Vol, 16, pages 100-110 and esuthorities cited therein).
We belleve that -the foregoing atatement disposes of both
questions under oonsideration. . . ,

Yours very truly,
ATTORKRY G ENERAL OF TEXAS

Bytz el bt .;

Agldell ¥illliams
Asslistant
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