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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honcrabdle “slter T. ﬂoxiy, Chief
Div, Hortio. ITasp. Juarentines
Texas Departsent of Aarteulturo
Austin, Texas

Jear 8ir: Opiniln Roi~d-05498
: 1ng of\fungiecides

eontaintng '1-~er1nito'
copper ¢ :

A, C. 3.

Section B, Ghapter\98 s/of 943 Fegular 3ession
of the 48th legielature, (Art. o 7.1 I Y.4.0.5.) in
setting forth the recuirements fis on {nneetieidtn and

fungloides, provides Jd pdxt thad s’k shall include "the narves
and perceatage amo iae sdient; or in place

of the naxea snd p ou_ﬁt;a sxounts eyoh end every Ingredient,
the names and psregentlpge aMounds of el and ever redien
having lnsecoticld m de¥ prepervias, and the total
tercentage of inerh 1ok enl¢.*\emphasis ours

RederslN\lauw\{ {0/ with the sane subject reada as
yad, hos var, t At in lieu of paming end stating
hnount or™gsg) and evary inert ingredient the
Ndiscretion state pleinly upon every in=
pseNbvioide or fungloide havin Insooi; Tdal
and make no zeatlon ¢f the inert
ar as %0 stete the totsl percentsjpe

v 580, ’ 3. o-‘o‘ '

8, 36 gtat, 853. {Emphasis ocurs)

A menufacturer shipping funglioldes into Texas musy oowply
vith both the utete and Pedersl provisions and though the langyage
3% the statutes is eloost identiocal, u difference in opinion hos
'risen between the two Jjurisdiotions as %o the applioation of the
thove quoted statutes to the labeling of products containing ocer-
ain "indefinite” compounds of sopper. You submid with your re-
‘uost ce tain information and oorrespondence whioh fully develops
-he controversy sad it is there diselosed that this varience in
'Pinlon has resulted in some manufacturers, who desire to comply
‘1th both 3tate and Tederal provisions, deing plesed 1n the swkwerd
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pos ition of having thelr produoct barred from Texas unleas
they ocomply with the Taxss interpretetion and being prose-
outed for misdbranding under the Federsl statute if they do,

That different and conflioting interprotatioas of
practically ident{ioal statutory provisions affeeting comuerce
between the states leads to disastrous results ocannot be 4is-
puted, This {8 attested by the many sgenclos at work whieh
seek to iron out the trade barriers axong States of the Union,

It must be concluded that the Texas legislature had in =ind

tte importance of uniformity when it dorrowed heavily froa

the Federal Act of 1910 in pessing the Texas Aot of 1943 whish
regulatea thess matters, JFurthermors, it is s well recognized
rule of statutory construetion that where one jurisdietion adopts
a statute froa asnother it is alsc presuned to heve adopted the
exinsting judiocial construction unless sush construstion is apeinst
reascon or the weight of authority., An establizhed edainistretive
oonstruotion is of less walight dbut it is at lerst porsuasive that
the legislsture intended to adopt the construetion along with the
stetute. Sutherland, Statutory Construoction, (3rd, 3d.}, Vol. E,
Ze0. 5209, p. 581, Sec. 5106, p. 818, .

It appears that sinoe 1918 Federel suthorities have, in
the instanoe of the so-called "indefinite" copper ocompounds, pere
mitted the use of such labels as the following:

COPPER B COMPOURD

SOFPER A5 NETALLIC 4
TNYRT INGRIDIENTS %

This practice originated with "Insectiolde Pesision
o, 4™ of the United States Departnment of Agrisulturs, issued
Fedruary 12, 1912 invélving Bordesunx ¥ixture, one of the"in-
definitar coxpounds, «nd it was thore etated,

"Some uncertalinty eprears to exist in the miands
of manufasctursers and shippers of Bordeaux mizture
paste and 4ry Bordesux mizture conocerniag the method
whioh should be exmployed in stat the lnert ingredients,
or both ¢he sotive and iners ingredisnts in thess pro-
ducts as required by the law. The depariment, therefore,
considers 1t desirable to state its position on this sud-
Jsot for the information of the trade.
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“It 1s » well-sstsblished faoct that the fungloidsl
prope . ties of Bordeaux mixture are dependent upon the
sopper preseast in thils mixture, The otker sudstsnces,
such as lime sn ¢ water, are necessary but not aoctive
ingredients, and these, with magnesia and various other

- inorganiec c¢ompounds -hioh maYy be pressnt, ars iners,
sinoce they 40 nod of themselves poesess fungloidal
properties, It seems olear, therefore, thet within the
meaning of the insectioide sot of 1910 the =metal, copper,
is the aotive ingredient end the othsr substances present
are to Y regsrded ss iners.*

Yollowing this ruling, a ladbel showing the perceantage of
oopper expreassed as metallic, together with o statemeat of othsr
ingredients as inert, has been generally soceptadle to U, 3.
suthoritues, those of other states, and spparently to Texes until
September 1944, However, our State Chexnist has re-exsmined the
scorrectness of this method of ladelling thase compounds and has
soncluded that a 1lsbdel in the following form should be reguired: -

- COFPER B COHFGUND

IBCREDIENTS
BASTC COFFER SUFLEATE __ 4
" INERT IHCRZDIENTS %
ARALYSIS
COFPER A3 MITAL: IS %

It is our chemist's contention that the adove labdel
is required by the statutes, decause, (1} "Iansecticlde Pecision
No. 8" erroceously declares that ametsllic copper is the active
ingred jent in this type of funglaejlde; (2) thet the so-called
windefinite” copper compounds sre not so indefinite as formerly
supposed and that the nane of the copper bheering oompound, to-
gother with the percentage thereof contalned in the mixture may
bs speoifiel with enough certainty to be of graotionl use %O pur-
ohasers anl lesearcheraj (3) thet since metallio copper is adaitledly
not present ss suoh in thess products and the funglolidal proper-
ties exist in a compound of copper rather than in metslliec copper,
the present Mederslly approved label is 2otuslly =misleading and
erroneous, both as to the sotive and inert ingradients end the
peroentages thersof.
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, Yedersl agendies and certain msnufacturers defend
the label now in use bessuse of, {1) uniforuity and long well |
resognized usage; (8] the view that the percentaege of metsllie ;
sopper which shese fungloides will yield 4s the only etable and
definite factor which may be specifio about thea snd that this
furaishes the most rsliable {nformation to the purobuser; (3)
that %0 atteapt Lo speeify & definite percentages of an "in-
definite™ compound would sotually mislead and subjeot the mapue
faoturer to lisbilities for nisdranding,

Ye Shink the above statenment of viewpoints raises
guestions of chexiocal fsot rather than questions of law end
%o 8re neither qualified nor is it our funetion to pass upen
suoh Jueastions, However, the sdvocates of bdoth types of lsbels
scéa o be In luhahnthi agreazend upon these pointe: (1) Thet
the purpose of the law 18 %0 zrtvont fraud on the purshaser snd
that the maxzimum of reliadle ladtel information whioh may bde ree
quired thereunder will bast serve tals purpose; (2) that in
any event the percentege azount of motallio aopper the product
will yield should ba set forth as ths most rsliadle indiois of
the gquslity of the product (3) thet it s desiradble to specify
the Saompound in whieh eopper 48 present, whers possidble, though
an "indefinite” conpound is fnvolved baosuse such inforzation
nould be useful to ths purcheser asnd sepsaially to resssrchers,
and {4) that the so-called "iadefinite™ cozpounds of copper
sre t0 some extent indafinite 1n satruoture and thet any stipu-
Iation of the percsntage of such sompound contained in a mixe
ture is likely %o sontein soms error. .

In the light of the arguments pro sod ¢on on this
aattcy you have propounded ths following ~uesticns to us:

*l. Doces the statexent of the perosntsge of
aopper o3 matalliio, or a similar statemsnt meet the
requirements of the Texes lsw for t he nexmes and per-
osntsge sawounts of eaoh and every ingredient having
inseqticida) end fungleidal properties”

=g, Does the statsmmnt Of the name of the come
pound having fungioldal propertiss snd the porcentage
of copper it furnisktes, mset the requirements of the
Texzes lsw for the nedes and percentage amounts of each
snd every ingredisat having fungicldel end inseotioids)
properties”? :uoch a label would de, for exazple;-
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®"INCRADIZNTS

"Copper expressad as aetali.ie in besio sogpper
Phate ) 294

"Inert ingredieate | 9
Total "Tb%’“

“Does ths ‘Texas Pungiclide law require s statemeant
of both the sname and the pesroentage of the soapounds
having fungleidal properties, snd does it peramit an
additional statement of the percentage of copper?
Such lebsl would bes-

"IHCREDIZNTS
"Rasio Copper sulphate 50%
»Inert ingredionts 8C%
TANALYSTIS
"Copper expresussd ss nstallie 27%

*Yote the difference in the percentege of fnert
ingrediants ss given 1in Xo. 2 and R0. 3,

"4. #ould s fungicide bs mlabranded if it
esrried s label as given in XNo. ¥7"

78 Teiterste thst the cuestions put to us depend
primarily on s deterainsticn of chemical faot upon which e
40 not undertskes tn pass, Fowevaer, on the bazis of the in-
formation upon which the partiss are in sgree=ent it seens
clesr to us that all three of the labvels suggestsd in your
cuogtions would be inacourste to some depres benause of the
physioal uncertainty of ths compounds dsslt with, Although
the governing statute mekss no sxcepticn in favor of these
*indofinita™ -compounds, w»e do kaow thet & statute ocannot
mere certalin that whioh is by nature uncertaln, ™"The law
requires pothing lmpossidle.* Eroom, ax. 248, Takling this
iato aaccount,wo 40 not stiempt to acswer your questions ocatee
gorically dut we are of the opinion thet any one of Lhe three
ladels submitted would mest tha requiremsnts of the Texas law
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if suoh an interpretation be adopted by the Taxas Departnment

of Agrioulture for the reason that eaoch type of ladel seous

to heve aubstential support Dy soms respeatadle cshemlesl author-
ity. Both State and Federal agenaies azeea to bs in egreement
that the ladel set forth in cuestion No. 2 would bde more de=~
siradble than that now in use, dut of acourse, the weight to

be given considerations of unifornity are striotly matters of
polioy for determination By your departnent,

In slosing, we would like t0 add this additionsl
coxment: ¢that e 40 not% wish to be understood ss holding
that & decision or administrati-e ruliang involving the finde
ing of a solentific faot foregloses snother or later intsr-
proetation besed on later solentiflo discovary or sdvancement,
Yurthermore, -e should like to point out that no msnufaoturer
would bo justifiad ipn non-somplisnocs »*1ith a stetute regulsting
the labeling of his product merely deccuse compliance alght
dis0lo3a a trada sacret, See IMnited States v, Thirty Dozen
Faokages of Roach Food, 202 Ted, 27].

7o are returning herewith the exhibvits sttachad to
your request and we hops our viewns will be of sose banalit
to you.

Yery truly yours

ATTOTNEY GTNIRAL GF TUIAS
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