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OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Je0. R. Sheppard
Cconptroller of Publie Acgounts
State 0of Toxss

Auatin, Texas

cear sir opiniog iive &KUY
Re: U ser the glven

> pt-cl‘ l, Titla 613
Revised Civil State

G4 : «ounbl¢s ta tuls dtate,
ro: & -np By @ Fodorel census taken laast
ar ofN\JeiXeraon County ralased its popula-
x t30 1540 census of 145,329 %o

g/dz partasnt will thask you to advicze
a"cenaus will govern ia deterainiog the
gulary of the County Attorney of Jefferson
gounty."

o are alao in receipt of the rlotostatic copy of the

cortificste frox %he Dlreator of %he Cunsub s VW Las papula-
tion of Jeflrfarson county as of June 15, 1943,

hu“
‘CATION 18 TO BE CONSTRUED as A DEFARTMENTAL OFNIOM UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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flon, 080, . Sheppard, peze 2

Artiele 3899, Vernoats Annotated Civil Statutes pro-

vides;

B wrhe preceling Fedorel census shall govern
as 10 population ia all ceses under any provi-
slon of tiuls ohapter,.”

Ths tera "preceding Federcl censua” 1s defined in
"Awtiole 23, Y. A, C. 3. 8al4d srticle in part provides;

*rhe following meaning ahall de given to sach
of the following words, unless a dirfferent swaning
is apparent from the context:

..O'.l

Te o 0 o

trﬁga "?rueedtgg t.g:::}vgzt:ul'*,ahnll b; con=

8 to mean 1471 3 s dens of dgtie
2stiop in question and gk

w_g_usf guent gensug a8 it ooours.” '(mﬁ%ﬁ%o%‘&

Although Lhs preoclise quegtion. sudaltted by you with
reference 0 the oconstruction of the language “preceding
Yelorsl censua%, hang not bedn passed upon by the courts of
thia tate, we aro unadle to find any indication in any of
onr siutuates eaploying sald lapguapge, or in the copstruction
of auoh statutes by the ocourts ot,thia 5tate, that said tera
ia restrioted to ecd zmust be aprlied oply to a decennial
Fedoral cersus,

The soastruction placed upon the term “preceding
Federal consus” by courts Of other S5tates, ia conneetion with
statutas similar to ours, 18 persuasive in dsteralcing its
ananing in cocnegtlion with our statutos, Ia the cees oOf Iishap
Y. Tulos, 20% raa, 228, the Oklahoma {rimiapl) Court of Appeals
{1922} held that the clsuse "as deterained by the last pro-
0eding census™ wea pro.-peotive us wsll aa retrosagective in its
operation, GSiailar counstructions of the term "preceding
Yedaral census® are found in Boanett ¥, Ltate ox rel, xewer,
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on. Geo, H. Sheppard, page 3

150 Zac. 198, and In i¢ Cloveland?’s Claim, 180 Pag, 852.

In the cane of In e Cleveland's Cleiz, supra, the
Supress Courd of Cklahoma had before Lt the mattar of con-
struing the tem 'iroocding Fedsral conaus®, as used o
sertain statutes fixing the salaries of souaty officlals on
tno basis of populstion of the oouaty sooording to the
»progoding Fodaral census®, The feots in thot case were thad
on the l5th day of Ootober, 1918, ths Departaant of Comaerce,
through tiie Bureau of Cenavs at Ysshiogton, releosssd for
Samsdlate use the census 0f Okaulges County, Thls ceasus
was duly oortified to b7y the director of the Ceasus Departasnt
as the censas taken as of August 15, 1918, The coutroversy
arose orver the guestion of whether the salary of couaty
offiolals ahould be based upon the dacannlial census of 1910
or upon the last Fedoral oensus (1513) aa oertifisd to by
the director of the Census Bureau of the Uoited States Qoverce
aent. 7The Court held taet the Federal cersus taxen August 195,
1918, superaeded the Federal census of 1910 iz regard to fix-
iaog the salaries of the ukmulgee odunty officiesls and that
the palaries should be dassd upon the Federal census of 191¢,
or unvil the Federszl gensus of 1520,

| In di{scuaslzog the foregoing matter, tae court used .
the following pertinent languages :

_ "The words 'federal census’ are gecerally
agoepted to masn & gonsus taked dy and under the
direotion end gupsrvision Of the lensus Depart=
pent of the Tnited Ztates Covermnent. This may
be & oconsup taken of each etate and territory,
or it nay be & federzl congus tauu of o certain
state, or it zay laclude & federal gensus of azy
aubdivision or portion of any states; so lonpg aa
1% is taken by and under the direction of and
supervisior of the Cenaus Lepartaent of She
Jnited stetes, und approved and certified to by
whien a8 ths census of that state or subdiviasion,
the sae beooues the federsl ¢sneue.®

: In view of the foregolng, it ie ths opinion of this
deparisent that & census taken by end under the dirsetien and
Supsrvision of the Consus Departnent of the United Ztates and
&iprovad and certified to by thre Tireotor of tie Census as

to the population of Jefrerson Couaty, 88 of June 15, 1943,
would veocous the "preceding Tederal census” menffoned~tn Arts. 23
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Hon. Geo. H. “heppsrd, pege &

and 3889, V. A, C, 7,  Therefore, auch "preceding Tedaral

census™ would de the baais for determining the compensation

of the publie officlals of Jefferson County. It will be

noted that the foregoiag statutes do not employ the term

tdeoennial cenaus®™ or “last preceding decennisl census.” The

foregoing stututes merely employ ths term "last preceding

Yedersl census." We do not know of any ststute or constitu- .
tional provision using the term “"decennia]l census™ other . 5
then Seo0. 28 of Ars. III of the “tete Constitution, This |
provision of the Constitution has no applie-tion to the ' *
question under oonalderation. BEad the lLeglslature intended ]
*last preceding decenniel eeasus™ in the foregoing statutes, b
it ococuld have escily done so, The fsret that the Legisleture i
414 oot use the terr "last preceding decennial census™ is an i
indication thet it 414 not intend “last preceding decennial

census.”

As atove atated, it 1s our opinion that the censuz as
of June 15, 1943, is the "preceding Fedaral census” which would
be the dasls for determining the ccmpensetion of the publie
offioclals of Jefferson County. In conneoticn with the foregoing
statexente, we Lirect your attention to tho faot that we heve
bteen unable to find any stetuts providing compensetion in any
apount whatsocever for cocunty sttorneys ia occunties heving e
populetion of 190,000 inhabitants socording to the last pre-
ceding Federsl census,

Yours very truly,

ATPORNZY OTNERAL OF TRYA®

. by ‘B’ " » @4)
' N « A. Tllis
) " Asslstant

o gﬁiﬂdﬁafz;sz,,,,,

Ardell Tillians
Assiastent

By
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OPINION
COMMITTEKE
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