The ATTORNEY GENERAL
OF TEXAS

GROVER SELLERS AUSTIN 11, TEXAS

ATTORNEY GENRRAL

Honorable Claude Isbell
Secretary of State
Austin, Texas

Attention: Mr. Horace B. Sesslons,
Securities Commissioner.

Dear Sir: Opinion No. 0-6515 3
Re: Construction of Art. 600a,
V. A. C. 8., 1In respect to
the authorlty of Secretary
of State to grant or deny
application for permit to
gell securitles.

We have recelved your recent request for an opinion,
appearing as follows:

"This Division has recently denied an application

for the sale of securlties in Texas by an underwriting ,
group out of Chicago and the applicant through a local ator-
- ney has questioned the authorlty of the Seé¢retary of

State under Section 8 of the Texas Securities Act to pass
upon the sale of securitles to prospectlve investors

in Texas as belng falr, just and equitable. Since we

find no Texas cases and no Attorney General's QOpinion

on the question we are herewith submitting the watter
to your office. ;

. "We briefly outline that the applicant is a

nonresident manufacturing company desiring to sell

an issue of debentures and common stock in several
sectlons of the Unlted States by registration of the
securities with the Federal Securitles and Exchange
Commission and registration with those States in which

a portion of the securities will be offered and sold.

~The company itself wlll recelve proceeds from the sale of

the debentureés less the usual underwriting discounts
and commissions.

"In addition to the debentures the company as
applicant is seeking to qualify a total of 350,000
shares of $1.00 per value common stock for sale to
the public at $10.00 per share, 300,000 shares of which

\
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are owned by one famlly and the proceeds from the

sale of this 300,000 shares will go %o the stockholders
and no part of such proceeds will be recelved by the
company. From the total of 350,0n0 shares of common
"Wtock to be 8074 the controlling stockholders will
recelve $2,595,600.00 and the company will recelve
$432,500.00 after deduction of the underwriting dis-
counts and commiaslions. Whlle the company has a fair
earni record and has paid dividends of .5M per share
in 194 the net asset wvalue of the stockls approxi-
mately $2.12 per share. The applicant was advised in
writing that the Texas application was denied as the
plan of the lssuer 1°d not appear to be falr, just

and equltable.

"The local counsel for the underwriting group
seeking to qualify the securlitles 1n the name of %ne
company contends that, until 'the proposed plan of
business' referred to in Section 8 of the Texas Secur-
1ties Act, 1n this instance tre manufacture of zadlo
parts and equipment, is found to be unfair, unjust and
inequltable, the Secretary of State can not refuse the
application, unless of course, it may fu: "her find thah
the securities and methods used in issuln3z and disposing
of same would work a fraud upon lnvestors under the pro-
visions of Section 8.

"The local counsel for the company was advlised
that it has been the pollcy of this Depar*tment %o
interpret the language '‘proposed plan of business!
under Section 8 to meszn the proposed plan of *the
applicant, 1In this case the issuer, seeking to qualirfy
securlities. The 1Information called for under Sections
5, 6 & 7 of the Texas Securities Act would no% ingdlcate
that 1t was lntended that the lsnruage 'proposed plan
of business' be glven a meanlng »estricted to the
corporate busliness for which the company was organlzed.
In the instant case the plan and wmethod of the company
as applicant 1in quallfylng common stock of cont>»elling
stockholders liquidating thelr interests in the company
1s of major concern to the Texas lnvesting public,
and such plan and method has no primary relation %o
whether the company's manufacturr of radlo equipment and
parts i3 falr, just and equltable. Such a restricted
meanling would of course glve no authollity to this
Department to pass upon whether or not the prlce at
which a controlling stockholder 1s ballling out by
dlsposing of his personal holdings iIn a company might
be falr, just and equitable.
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"I am sure you appreclate that this ralses a ques-
tion as to whether the Texas Securltles Act is intended
to be merely a full disclosure statute requiring the
Department to pass favorably upon all applications for
registration of securlties unless there is such mis-
representation and fallure to disclose material facts
as might be considered fraudulent under the defini-
tion of the term found in Section 2 (f), or, the
Department 1s charged with the responsibility of
passing upon whether or not 1t may be fair, just and
equltadble for any particular lssue of securities to
be offered and sold in Texas after gilving consideration
to the prlce, flnancial condition, earnlings, dividend
payments, and other factors relatlng to the company ang
disposition of the securities as dilstlngulshed from
merely passing upon whether the corporate business engaged
In by the issuer is falr, just and equitable. 1In this
connection 1t will be noted that there is an absence
of any provision in the Texas Securities Act for the
publication or use of a prospectus making full disclosure
in connection with an offering of securlities as is
usually requlred under a full disclosure statute.

"We shall appreclate your favorlng us with an
opinion on the question of whether or not the Secre-
tary of State may deny an application for ragistration
of securities under the Texas Securities Act on the
grounds that the plan of the applicant (issuer, under-
writer, or dealeﬂg seeking to qualify %he securlitles
appears unfalr, unjust, and inequitable upon conslder-
ation of all factors concernlng which the =pplicant 1s
required to furnlsh information under the provisions
of the Act.”

As we understand your question, you are not calling
upon the Attorney General for a declslion in the particular
fact situation presented in your letter, but you are merely
requesting an interpretation of Sectlon 8 of Article 600a,
Vernon's Annotated Clvll Statutes, 1n respect to the author-
ity of the Secretary of State to grant or deny an appllcation
for a permlt for the sale of securlties, and said fact situa-
tlion 18 presented solely for the purpose o#atating the ques-
tion in concrete form.

With the understanding that we are not passing upon the
fact situatlon submitted in your communication, we shall
proceed to answer your gquestion.

Subsection (f) or Sec. 2, of Art. 600a, V. A. C. 8.,



provides a3 follows:

"Phe terms 'fraud,! ‘fracdulent riaztice! shall include
any migsrerreszentations, in any manner, of a relevant fact; any
promlize or representation or predickticn as %o the fubure not
made honestly and in good falth, or an intentional fallure to
qteclose a material fac%; the galnirg, directly or indirectly,
through the sale of any securliy, or an underwriting or promo-
tion fee oi* proflt, selling or managi gz commlission or profls,

80 gross or exorbltant ss %o be unconizclonszble; any scheume,
device cr other artifice to obtaln such profit, fee or commission;
providea, that nothing hereln shall 1iml% or diminlsh the full
meaning of the terms 'frazud,' 'fr-.dulent,' and ¥raudulent
practice' as applled or accepted in courts of law or equity.”

Sectlons 5, 6, and B of Art. 600a, V. A. C. S.,
provide as followa:

"3ec. 5. No dealer, agent or sslesman shall sell op
offer for sale any securlitles 1ssued aftexr the passage of this
Act, except those whirh coxe wlithin the classes enumerated 1in
Subdivisions (a) to (¢), "o-h inclusive, of Sectlon 3 of this
Act, or Suhdivisions (a) 5 (1), botk inclusive of Section 23
of this Act, until the iseuer of suckh eseasurltlez shzll huave teen
granted a permlt by %ie Secretary of 3ta*s. and no such permis
shall be granted by the Secretary of State untll the lasuer of
such securlities shall have filed with the Secretary of State 1
svorn statement verlified under the oat™ of an executlve cfflcer
of the issuer and attested by the 322retary thersof, setting
forth the followlng information:

"(a) The names, residences amd post offlce addresses
of the offlcers and directors of the zompany.

"(b) The isca®lon of i%e principal office and of =211
btranch officers in “l.is State; 1f any.

"(¢) B copy of Llts articles of incorpovation or part-
nership o> assocliation, as the case may be, and of any amend-
ments thereto, if any. If a corpomadtlon, o copy »f 2ll minutes
of any Droceeding of 1lts directors, Ftockholders c:» member=n
relating to or affecting the issue of =ald security. If a
corporation, a cooy of 1% by-laws and of any awendments there-
of. I” a trustee, a copy of all Instruments by which the trust
is created and in which 1% 1is accepted, acknowledged or declared.

"(d) A statement shcowing the amount of capital stock,
if any, and if no capital stock. the amount of capltal of the
issuer that is conterplzted to pe employed; the number of shares
into which such #tock 1s divided, or 1f not dlvided into shares
of stock, what dlvision is to be wade or ia ccantemplated; the
par value of each gshare, or if no par stock, the price atv
which such securlity ls prcposed to be sclé; the commission to
be pald for the sale of same, including any and all compensation
of every nature that is in any way to be allowed for the sale
of same: and how such compensatlon is to be paid -~ whether in
cash, stock, service, or otherwlse, or pzrtly of elther o
both; aiso, the amourt of cash to be pagd, or stock to he
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issyed for promotion and/or organization services and
expenses, and the amount of promotion and/or organlza-
tion services and expenses which wlll be azsumed or in
any way pald by the lssuer.

"(e) Coples of certificates of the stock and all
other securitles to be so0ld, or offered for sale,
together with application blanks therefor; a copy
of any contract it proposes to make concerning such
gsecurlity; a copy of any prospectus or advertisement
or other descriptlion of securlty prepared by or for
1t for distributlion or publication.

"(f) A detalled statement showlng all the assets
and al. the llabillitles of the 1lssuer, sald statement
to reflect the financial condition of the lssuer on
a day not more than ten (10) days prior to the date
such statement ls flled. Such statement shall llst
all assets in detall and saall show how the value of
such assets was determlned ~- that 1a, whether the value
-pet forth in sald statement represents the actual cost
“in money of such assets, or whether such value represents
. their present market value, or some other value %than
+ - the actual cost in money, and shall show the bresent
actusl value of sald assets; also, whether the value eet
forth 1n the statement is greater or less than the actual
cost value 1in money and greater or less than the preseunt
market value of such assets. If any of the assets
conslst of real estate, then sald statement shall show
the amount for which sald real estate 1s rendered for
state and county taxes, or assessed for taxes. If any
such assets llisted shall conslst of anything other
than cash and real estate, same shall be set out in
detall so as %o glve the BSecretary of State the
fullest possible information concerning same, and the
Secretary of State shall have the power to require
the fillng of such addltlonal information as he may
deem necessary to determine whether or not the true
value of sald assets are reflected in the statement
flled. Should any of the assets listed in sald
statement be subject to any repurchase agreement,
or any other agreement of 1like character, by the
terms of which the absolute ownershio of, or title
to sald assets 1s quallified or limlted iIn any way,
then the terms and conditlons of sald agreement by
vhich the absolute ownership of, or title to sald
assets 1s qualified or limlted, as well as the
amount and character of the assets subject thereto
shall be fully stated. BSald statement rhall 1list
all current lisbilitles - that 1is, all liabllities
which will mature and hecome Ane within six (6)
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months from the date of such application, and shall
list separately from such current liabilities, 2all
other 1iabilltlies, contingent or otherwise, showing
the amount of those which are secured by mortage

or otherwvise, the assets of the 1ssuer vhich are
subject to such mortage, and the dates of maturlity
of any such mortage indebtedness. Such application
shall also lnclude a detz.led profit and loss
statement, which shall cover the last three (3)
vears operations of the lssuer, 1f such lssuer has
been in operation for three (3) years - but, if
not, =aid proflt 2rnd loss statement shall cover

the time that sal: lssuer has beer. operating.

If =ald issuer has not been operating, but 1s takir
ovar a concern of any kind which has been previocusly
~_erating, then a financlal and profit and loss
statement showing the operations of the concern
thus taken over for a period of the last three

(3) years next opreceding the taking over of sald
concern shall be 1included in said statement: said
profit and loss <tatement shall clearly reflect

the amount >f net proflt or net loss Ilncurred
during each of the years shown.

"sec. 6. If the application bz filed for
or on behalf of an lssuer organlized under the laws
of any other state, terrltory, or goverament, or
domliclled in any cther state than Texas, such
application shall also contaln a certificate
executed by the proper officer of such state, terri-
tory or government dated not more than thirty (230)
daye prlor to the date of filing of the applicaslon
showing that such lssuer 1s zuthorized tc transact
buginess in such state, territory or government,
and is not delinquent in any taxes or assessments
required to be pald to such state, terrltory or
government. Such appllcant shall also by wrltten
instrument duly executed by an executlve officer
thereof, under proper resolution of its board of
directors, and authentlicated and attested by the
seal of seld issuer, appolnt the Secretary of State
of Texas lrrevocably 1ts trmie and lawful attorney
upon whom all process in any action or proceeding
against 1t may be served with the same effect as if s,
such issuer were organized or created under the 1
lawe of this State and had been lawfully served
with process therein. It shall be the duty of
the Secretary of 8tate, whenever he shall have
been served with any process as is hereln provided,
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to forward same by Unilted States mail to the home
office of such issuer.

"Sec. 8. Upon the filing of an application,
1t shall be the duty of the Secretary of State to
sxamine the same and the papers and documents filed
therewith. If he finds that- the proposed plan of
business of the applicant appears to be falr, just
and equitable, and that the securities which it
proposes to lasue and the methods to be used by it
in issulng and disposing of the same are not such
as wlll work a fraud upon the purchaser thereof,’
the Secretary of State shall lssue to the applicant
a permlt authorizing it to issue and disvose of such
securlties. 8hould the Secretary of State find that
the proposed plan of business of the appllcant ap-
pears to be unfalr, unjust or inequitable, he shall
deny the applicatlon for a permit and notify the
applicant in writlng of hls decision. Any issuer,
as the same 13 deflned herein, who 1ls dlssatisfied
with any ruling or decision of the Secretary of
State, may flle wlthin ten (10) days thereafter, an
application for a hearing before the Secretary of
State, who shall, within ten (10) days after the
recelpt of such application, set sald hearing at
such time and place as he may flx, and shall give
sald applicant ten (10) days notice of such hear-
ing. 3uch 2pplicant may appeal from any rling or
declslon made at such hearing 1n the same manner
and in the same form as is hereinafter provided for
appeals by or on behalf of dealers, and the rules

. applicable thereto and the relief to be had shall
be the same.

Further condensing your question, we belleve that
your inquiry will be fully answered by our intervretation of
the meaning of the followlng sentence contained in Sec. 8,
Art. 600a, supra:

"If he finds that the proposed plan of
buslness of the applicant appears o be falr,
just and equitable, and that the securities
which 1t proposes to lssue and the methods to
be used by 1t 1n lssuing and dlsposing of the
same are not such as will work a fraud upon
the purchaser thereof, the Secretary of State
shall 1ssue to the applicant a permlit author-
izing it to issue and dispose of such securities.”
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We first must determine what constitutes the "pro-
posed plan of business™ of an applicant such as the one
mentioned by you. In the case of Home Ljmber Co. et al
vs. Hopkins, Attorney General, et al, 190 Pac. 601, wherein
an application for writ of mardamus was granted by the
Supreme Court of Kansas, compelling the state charter board to
consider and pass upon the merits of an application of =
trust company seeking to sell shares of its stock in the
State of Kansas, the followling was sald:

"Phe board assumed that plairtiff was
seeking to do business in Kansss under an organ-
1zation not recognized in the State. The per-
mlssion socught, however, was not admission into the
state for the purpose of dolng business, and was
no more than an oppeoritunlty to sell shares of stock
with a view of ralsing money on which to do busipeas,
The general holding of the courts is that the dolng
of busliness 1s the exercise of some of the functions
and the carrying on of the ordinary buslnesa for
which the company is organized.”

While not determinative of our question, we believe
the above expression of the Kansas Supreme Court warrants cur
eliminating the selling of stock and debentures by the company
in question from the category of "plan of tusinesa™. 1In
the 1llustrative fact situation on hand, we find that the
applicant 1ls a nonresident "wmanufacturing” company engaged in
manufacturing radio parts and equlpment. It must be assumed
that in order to begln 1ts manufacturing 1t had to oirganlze
itself under the laws of 1ts domiclle, also that in order to
ralese money "on which to do buzlness” it issued debentuves
and common stock. We aee no reason why all thils would nod
be properly classified as component par%a of the "business”
or "plan of business" of the applicant. If the manufacturling,
organization, flnancing, liabllitles and assets, etc., in
other words - %the corporate siructure - of applicant are
deemed falr, just and equitable by the Secretary of State,
as appearing In the statement fliled by applicant, then he is
authorized to lssue a permit for such securities (debentures
and stock) to be sold in Texas, provided that such securitiles,
as they are proposed to be sold in thls State compared with
their true worth as indicated by the stated condltion of the
company, are not such as will work a fraud upon the purchaser
thereof. We thirk the intent of the provision of the atatute
in question was to apply the test of falrness, justness and
equitableness to everythlng dode by the appilcant cowmpany,
for which a report or statement must be filed, other than
that done in respect to the selling of its securlties. The
sale value of zame, together wlith the method and manner of
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selling same, was lntended to be tested by the standard of
fraud. Thls distinctlon can be seen vwhen it 1s recalled that
stock or debentures could be lssued in respect to thelr actual
value falr, just and equitable, whille =same could be put up for
sale a2t a value such as to work & fraud on the purchaser. Ve

do not belleve that said Art. 6002, supra, glves any authority
for the Secretary of State to engage in "price fixing" of secur-
1ties, unless a fraud is thereby perpetrated on the investor

as provided in Subsection .(f) of Sec. 2, Art. 600a, supra.
However, we belleve the Leglslature by 1ts definltion of "fraud"
and "fraudulent practice" in sald Subsection (f) of Art. 600a,
gsupra, 1. e., "the gaining, directly or indirectly , through

the sale of any securlty, or any underwriting or promotion

fee or profit, selling or managling commission or proflt, so
grose or exorbitant as to be unconscionable; any scheme, devlice
or other artifice to obtaln such profit, fee or commission;"
authorized the refusal to lssue a permit on the grounds of

fraud in cases where the prorosed selling price of the securl-
ties 1a =m0 out of line with thelr actual value as to make the
selling profit on same "so gross or exorbltant as to be
unconscionable.” This would be a question of fact to be
determined in any glven case by the findings of the Secretary

of State. :
We trust the foregoing fully answers your 1lnquiry.

Yours very truly,
ATTORNEY GENERAL QF TEXAS

BY /s/ Robert L. LattimoreJr.
Robert L. Lattimore, Jr.

Assistant
RLL:LJ -dhs
APPROVED APR. 30, 1945 APPROVED
/sa/ Carlos C. Ashley OPINION
FIRST ASSISTANT ATTORNEY GENERAL COMMITTEE
BY L.P.L.

CHATRMAN



