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Hoaorable George H. Sheppard
Comptroller of Publis Accounts
Austin, Texas

Dear 3ir: Opinioa Ko,
Re: Is ac¢ : tor ocar-

ele VI, Hous$ Bill 8, =
tthYogislature, 194,

st 14 or motor
y§/pu cg:::d ‘tt m e

In your/le X . 1945, you request this

department to ad rot b Southwestera Freight
Linss is require§ t py th levied under Articls TOATK,
de 8., uader the fdlloving)fejts submitted: - |

. s s caurorm COrport«
tate porut issued by the Iunter-
' an iaterstate common carrier -
mty betvesn l.os Angeles, Califoraia,
The geusral offices of tﬁo . COMpAnY are
of Ariszona but it maiataius terminal
>, Texas, for the sols purpose of uaload-
nuht or property earrisd in interatats
- JQue A the officers or agents of the corpora-
tion reside 11 Texas, sive and except & looal ageat vho re-
sides 1 X1 Paso to:- the sole purpose of admiunistration of _
1¢s business &t 1ts termimal there. 3outhwestera Freight
Ls.nu does 8o intrastate Dusimess in Texas, mor does it have
uit or certificate of convedrienss 8ad Mnnt from the
la Comission of Texas to €0 s0. Dwr the latter
part of 19A, Southvestera Freight lines d several
ne¥Y piecses.of motor vehicle og ent in Ariscas Bad paid .
“""‘“”“"u A eed s be levied tades the Jrovisto =
- tham the authoruod. %o v “provisions o
House B111 8 un Tth le lhtm. 19381, -Chapter 18%, pege

269, (Art. 1 0.8, . _ o S
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- - Honorable George H. Sheppard, page R

The pertinent sections of the statute are &s fol-

"Seotion 1. (a) There s heredy levied a
tu upon every retail sale of every motor vehicle

.in this State, such tax to de equal to one
(1 per Sons of the total consideration patd or
to be paid to the seller by the buyer, which com-
siderdtion shell iaclude tlu anqunt patd or to be
poid for said wotor vehicle end all sc¢gessories
sttached thereto at the time of the sale, vhether
such consideration be in ths nature of oash, erod-
1t, or exchange of other property, or & oo '

tion of these. In the eveat the conaidaﬂuoa rc- ‘.

ceived by the seller includes auny tax imposed b
the ‘Federal Government, thenm such Pederal tax 7

© - - shaY1'be deducted from such consideration for. the

guz-pou of domputing the amount of t4X levied by ’
his Artieh upot such retail sele. .

"Se¢c. 2. There is heredby levied.a use tax .

notoF Vehi01g YUrcnohsed BE Fetill JO
-Otl ] rmxazummnx;mwn
oy ¢ APOE W*rmzm._nmmm DY -

L Sk ':

T qual o mh rt« "'ﬁ: tg.ul
sonsideration paid or $0 be Pk o ut.( vehie
at G034 Tesail sele, - The tax shall be the obliges-
tion 0f ad be paid by the person,. firm, OF core
poration operating 4 motor ve ch upﬁll the pib-
ite hwm:u of this State. - _

d s o8
’ tms uu« $1e30
mu h oo !ho the . nung apd Oo otu
o:rmuottbocouyum t

.‘ )
vehicle is f£irst »é mm ﬁ' 11 Ogm .

arter s S. ; _ ;”
sccept fer. rcaltut oh o fop. ga# ”.
::torc::huh utn the m thoﬂo\ “ ﬂld

+
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‘Homorsble George X, Shepperd, page 3

"When & teax becomes dus on & motor vehiele
purshiued outside of this State and brought into
this State for use upen ths highvays, the person,
firm, or eorpoution operating said motor vehiels
upon the public highvays of this State shall pay
tho tax imposed by Section 2 t0 the Tax Gollestor
tht county im which such motor vehicle is to be
stered. The tax shall be paid &t the time ap-
: t:l.ol 18 made for pegistrdtion of said motor
vehiele .the Tax Collector shall refuse to
;::u tﬂn registration lisense watil the tax is

. : .c . '..' (m’il G@.)
o m tax &3 levied {s & sales tax, ueopt that for

. the purpou £ preventing purchases renidsnts of Texas of
. motor vehisles &nd equipment in othc:, States to avoid the pay-

" umSe tA&X ypon every motar vehiele purchased by retai

o m-.-.m! be. m. 37 ‘0 9‘?

neut or the uha tax, section 2 of the Bii]}, ami 1:.::. s
outs

of the 8tate and brought iato the Btate for use upoa its pub-

i1s highvays by & resident of this State or by firms or ¢or-.

3.  This a irtment 40 Lts Mu (IS 0—)1‘”. spproved
August 29, 1901 o 8 s construed Artiels 70 .a.o.s, ‘ ta
sounsstiion with the -al.niu of tha vords, , o and
nzu a5 2923 w¥8;s - ; Y. - ' .

*¥se sad other cowt!.u tmt are m- .
gaeatly omnd 'im uu retall- uhn thzey. lg, -
thoﬁ ohﬁ.ou Fevenue wolnm objut M &g al-
- o0 4esigasd $0 prevent sales tax avoidaia
- outeldy purebases, and t¢ place local d nn
"n terms vith interstate eommerce 4nd yrevent dis-
- intsation ageinst losal seredants iz favor ot .
'co-pouwn merohants in othu states.
{;! sn:hﬂ ahsford, Snp.
), & ‘ ' Ro; Mt ate

R+ 5 xso s&n‘ms t"‘sg”

.- - . .

mons. ople, up.ot. Cole, 1038) 81

P88y iu’ f!i. ‘ra: Zeniater o “.-Qi{i.
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Nouorable George H. Sheppard, page &

It vould seem to bs apparent from ths statute it~
self that the use tax levied by House B1l) 8 is
¢losely related to the retail sales tax on motor
vehieles aud has for {ts 0888 those sonsidera~
tlons herein adove pointed out.®

It vill be noted in sonmecticn with BSesticn 2 of the
Aot that the “use® tax is levied uwpon "a resident of this
Btate or by firms or eorporations domisiled or doiang business
sn this Btate.” .Southvesterm Freight Lines is not & resident
of this State, bDeing iwsorporated under the lave of Celiforanis,
nor s 4% domiciled in this Btate, because it has its prin-
eipsl office and place of business in the State of Arisona.
None of its officers are domiciled in this Btate or are res-
idents of this State; therefore, the only elassification unde

vhich Southvestera Freight Lines would be required to pay the

- tax in question would be as & ¢oxr tion do:trb‘ business in
Texas, vhish resolves the qu"'r';";lses’%‘oL'EE"u"i ure of its busi-
ness ia Texas, if.any. - - ., oL

: - Under the facts as showa the corparation is engaged
eolely in interstate commarce and does not do suy intrastate -
business, . As sush, it falls vithin the rule of lav laid down
by the Suprems Oourt of the United States im the case of
Blagamen, Commissions?, v, Golden. Ragle Westera Lines, Inc.,
297 W, 8, 626, 56 3, Ot. 62X, 80 1, M., 928, in vwhich case
the fasts vere.as fellovws: -i sorporation organised under
‘the lavs of Delavare vas & commol sarrier operating & line
of busses ovey. the public highways eof seversl states, inolud-
ing Nev Nexieo, its dusiness being limited -to interstate
transporfetions: - It did no busingss-in Nev Mexico, and espec-
1al sclaimed 4uy Lutention of doing eay suwch dusiness in
the futures Its Busses vere prepelled by ghsoline purehased
in. snother gtate, placed in tanks atisghed- to- the busses and
transported and used exelusively.-in pmuuu commerce. A
e Rais dad sae 3f 411 pusodite aaa Lover fer) oth tam St
: . o : of Bil gARO - BOSOF JUel- -
to’nt:::. u:auﬁ?tg‘t ; u"‘u .’:xtoﬁ“::::: ::' lw:::ﬁ::- .
that OFpors e suhjest to 1 @ *
gSuather - gpedking for ;hof%gt..py_ a8 .Lo)lovss
'_‘-.-l - .52...3:‘ ‘_‘;. O,i.,.,,“-...._'; _;_..,_."‘ . .
LT sage -Surns upon the, question vhether
SR ¥ mu,uit,_lut::wr' evuznu-cmt & sharge
" a8 eonpenatitien. to the state. for ‘khi use of ite
 highways; or {mposs &n exeise.tax for t_hp use of

. i 4 ‘g .

" - - -
L - . . .
. . La
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4a instrumentality of interstate eommerce. If

the former, the tax should be sustained; 1if the
latter, 1t clearly contravenes the commerce clause
and must be held bad, XNelson and Randolph v.
Keutucky, £79 V. 8, a‘s' 49 8. Ct. 279, T3 L. X4,
683, sad cases oited," S

See 81350 the ckse of Northern Peoific Railwvey Com-
peny v. Henneford, 15 Fed. Supp. 302 (decided by & 3-Judge
court) and whioch was reversed by the United States Supreme
Court ia 303 U. 8. 17, 58 8. Ot. 415, on sscount of lack of
jurdsdiotionsl amount, wvherein the ¢omrt thoroughly compares
the case of Bingaman v, Golden Eagle Westera Lines, as vell
as other companion cases, at pages 305 to 311,

Unquestionably the tax as levied sbove is a1 excise
tax on instrumentalities used wholly im {uterstite commeroe,
and in viev of the foregoing rule of lav as applied to South-
vestern Freight Lines, wvould be unconstitutional and invalid
as an undues burden oun imterstate commerce inm violation of .
Article I, Section 8, Clause 3, and the Fourteenth Amendment
of ths Oonstitution of the United Btates,

The tax as applied to Southwestera Freight lines

oould not be sustained 83 & privilege tax cr ocoupsation tax

to the Btate of Texas for the use and polioing of the State

ays for the reason thit neither sthe caption of House Bill

8, nor the ¥ of the Bill itself, speeifically refer to the
tax levied &8 being in sush lqmchn,. sud further under
Artisle XX of House Bill 8 the revenue dorived and eollected
under Artisde VI'is allocated one-fourth to the Available -
. Sohool Fund and the balsnse $o the Clearance Fund and the 1
other funds, Bdne of which are &8llooated to the use or main-
tensnde of ths publie¢ highways of Texas. Blugama v, Golden

Ragle VWestera Lines, supra; MoCarroll v, ¢ Greyhound
Tihe, Taasy 300 9. '8 176, 6o 8. ot. 330, BN L. Ba. 683.~

o It is therefors the opinion of this department that
the Southvestern Freight lines are ot required to pay the
tax levied under Article TOATE, V.A.C.8., on the equipment 8o
purchased aad uted, sud that is the duty of the Tax Assessor-
Golleotor of X1 Paso County to register thase vehicles in &e¢-
cordsuse vith the lav vithaut the paymsat of the tax,
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gonorable George E. Sneppard, page 6

¥e trust the foregoing opinioca fully snsvers your

" Yery truly yours

| ATTORNEY em
B’ .

0. K. Riohards

b Assistant
CER:d
+ : . | APPROVED
| cSuiRtEe
- ' - IYM




