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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

4AU5ﬂ1N
GROVER SELLERS
ASTORNEY GENERAL
Honorable 1. ¥. Vance
County Attorney -
Titus County
¥t. Pleasant Texas
: : Opinion Ro. 0-65
Dear Sir: oo Re: Whetner specified trenspor-
- _ ' tation of petrolleum products
is ex fr gulation

| rrier Aot by
. , reason feo. 14 (1) (c) and

]
st \reading as ows:
# dse that has
arisen here un or Car er and Contract
Cerrier's bgat that I can state
i¢ thus:

38 <Sharged with oper~
§ permit. It seema

{8 products and scmetimes de~ -
: to his customer without having
in his storage tank, He states that

% of the produots go through his storage.

to/ have 4 trucks hauling merchandise to

e and two trucks that deliver to the

. He sells products both in Arkansas snd
Texas. Be does not haul any one else merchandise
but alwaya buys the gasoline at the refinery end
sells 1t vherever he may desire.

. 'The question arises as to whether or not he is
required to have a Motor Carrier's Permit to pperate
his trucks as stated adbove."
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Hon.AL; W, Vance, page 2.

The question presented is whether or not the
transportation of petroleum products under the oircumstances
gtated in your letter 1s exempted frcm regulation under the
Texes Motor Carrier Aot by that pert of House Bill No, 25,
Cbapter 290, Acts of the 47th Legislature, page 463 (Seo. la
(1), Seo. la (1) (C) and Sec. 1b of Art. 911b, Vernon's Annotated
Oivil Statutes), which reeds as follows:

oo, la (1) Provided, however, that the term
‘Motor Cerrier' and the tsrm 'Contract Carrier® as
defined in the preceding seotion shall not be held
to inolude: . . . _ ‘

(o) Where merely incidents) to a reguler,
sepserate, fixed, and established business, other than
& trensportetion businéss, the trandportation of
employees, petroleum produots, end incidentel sup-
plies used or £0ld In connectlon with the wholecale
or retnll sale of such petroleum products from the
refinery or place of production or place of storare
{o the place of storage or place of sale end distri-
bution tc The ultlmate consumer, In & molor vehlicle
owned and used exolusively by the marketer or refiner,
or owned In whole or In part end used exclusively by
the bona fide consignee or sgent of such single mar-
‘keter or refiner; as well as where merely incidentel
to a recular, separate, fixed and established business,
other than a transportatlon business, the transporta-
tion of petroleum, employees, meterlal,supplies, and
equivment for use in the departments of the petrcleum
busineas by tte bona fide owner thereof in a vehicle
of which he Is the bona fide owner; bona fide consignee
or agent as uzed herein being hereby defined and con-
strued, for the purpose of this Act, to mean s person
under contrsct with a single prinoipal to distribute
petroleus produocts in & limited territory and only
for suoch single principal; . .« . . .

*%eo, 1b., Any person who trangports goods, wares,
of merchandise under the olrcumstaences set forth in the
foregoing Seotlon la 80 es to be exoluded by the terms
of seid Section from the definition of ‘motor carrier’
or f'contraot carrier' shall be deemed to be a private
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Hon. L. W. Vance, page 3

motor vehicle owner; end such use of the highways
by such private motor vehlocle ovners, as herein
defined, shall be construed e&s use of the highways
for the general publio and not tiie use of such
highweys for the carrying on the dusiness of trans-
porting property for compensetion or hire." :

The ocaption of this aot reads as followa:

®An Act amending Chapter 277, Acts of the
Regular Cession of the Forty-second legislature
as heretoforae amended, by adding Tectlons la and
1b thereto; excepting from the definition of *Motor
Carrier' snd 'Contract Carrier' oertein persons,
tirms, and oorporations; exempting certaein persons,
firms, and corporations transporting under certain
circumstances and oonditions thelr own employees,
property or property in which they have an interest
as oonsigneo or agent; defluing a private motor
vehiole owner; exempting privete motor vehicle
owners from said Act; providing for the repeal of
al) laws end parts of laws in conflict with this
Act; providing that if sny section, olause ar pro-
visions of this Act be held unconstitutional or
invalid, it shall not affect the remaining portions;
and declaring an emergency."

The ocaption mekes it olear that the purpose of this
Aot was tc exempt certein persons transporting under certain
conditions their own property fros the provisions of the Motor
Carrier Act. The person mentioned in your lstter was trans-
porting "petroleum™ as an incident "to e reguler, senparate,
fixed 8nd established business." He 18 not engaged in the
"transportation business™ as suoh and the "petroleum™ which
he is transporting belongs to him, Alsd, he is the bona fide
owner of the vehiocles in which the petroleum is being trans-
ported. The word "petroleum™ includes gasoline, United States
va, Fletqher, 87F. Supp. 238, These facts would scem to be
sufficient to bring the person charged within the second part
of the exemption as set out in subdivision (o) quoted above.
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Hon.-L. W. Venoq, page &

: The person charged is also a “marketer"™
within the meaning of that tem aa used in the first
part of the exemption as set out in subdivision (c),
quoted above. The term "marketer” has been considered
by this department in one of our prior opinions, deing
Opinion No, 0-5851. It was there said:

- AP o IR IR NI isr 4149 e B4 vy

AV,

"Webster defines 'Marketer' as one who
attends a market to buy or sell; one who oarries
goods to market.

"Wo 4o not feel that we would be jJustified in
poceding to the view thet 'marketert! as here used
is synonymous with ‘'carrier.!' First, because the

.Legislature throughout this Act repeatedly says
that the transportation must be incidentel to a
business other than a transpeortetion businass. And
in the second place 'marketing' in ordinary usage .
connotes more than tranaportetion, For example, in
its latest catalogue the School of Business Admin-
istration of the University of Texee divides its
subjeots under thirteen major heads, including
‘Marketing' and 'Trensportation and Industry'; un-
der 'Marketing' 1t llsts a dozen courses deeling
with consumer purchasing, salesmanship, retailing,
wholesaling, chain store systems, cooperative
chains but not with transportation. Under 'YTrans-
portation and Industry' ere listed transportation

- oourses in air, motor and water transportation,
From the Columbia Encyclopedia's compendium on
marketing we quote the following:

"Marketing is promoted by salesmanship
and by edvertising., Mail-order houses sell
by catalogue at retell, especially the rural
buyers. Some products are m-:rketed by house
to house canvassing. Chain stores eliminate
some of the expense of marketing by ocombin-
ing retall seles with wholesele purchases
or with menufecturing. Cooperative organizas-
tions of oconsumers end of producers as far-

1 ners, seek also to diminish the spread in
marketing.' '
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"The term 'merketing' essumes the existence of
trade 80 buying and selling are necessary incidents
to 'merketing'se 38 C. J. 1258, 1259, '
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"1To market' has been defined jualelally
and by lexicogrsphers a&s 'to buy or msell; **

to sell in a market'. Barding v, Ssn Saba
N&tiona!. Bank, 13 8. ¥, (24 121’ 122."

: You are therefore advised that ia our opinion the
person oharged,under the facts set cut in your letter, 1s
not requirad to have a permit from the Texas Rellroad Com-
miaesion, . o

7e are not here passing on the question of whether
the person charged mizht be prosecuted under Federal Law. The
Tederel Motor Carrier Aot of 1935 (49 U. €. C. A. Pfeo, 306)
requires a certificete of convenience end necessity for Gommon
cerrier motor vehioles engaged in interstate commerce, Thia
certificate is lasued by the Interatate Commerce Commiasion in
" VWashington, D. C, .

Trusting that the foregoing answers your inquiry,

'we are,
Yours very truly,
ATTORNEY GENFRAL OF TEXAS
By :3 :
Fagan Dickson
. Assistant,
FD:rt
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