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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Clsude Isbell
Secretary of State
Austin, Texas

Attention: ifr. J. L. ie0ari

Dear Sir:

gloorporation has a
» which would per-
Age in the busineas
sorporation. And s

gltostetic copy of the proposed amendment
doubtives priding the above quemtions, acoompsnles your
reguest and you desire Lo know whether or not sems should
be approved and filed.

The applicable mubdivision of Art. 1302, Revieed
Civil Statutes of Texas, 1925, provides;

MO COMMUNICATION I8 TO BE CONSTRUED A8 A DEPARTMENTAL OFINION UNLESS APPROVEDR BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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iijon, Claude Isbell, pege 2

"Tthe purposes for which private corpora-
tions may be formed are;

"34., To treasact any mapufacturing or
mining business, acd to purchase and sell
¢o0ds, wsres and merochanféise used for such
busineas,

39, To puroh&ase and mell goods, wares

and merchandise and sgriocultural and farm

products,.”

The particular eorporations inovelved in your gues-
tions have, in thelir charter, adopted the foregolag purpose
clauses. Subdivision 34 is adopted by the subsoribing cor-
poration, and Subdivision 3% by the corporation voting the
inercase in atoek and tendering the amendment,

Under the provisiona of Arta, 1313 and 1314, R.C.i.,
1925, the duty is imposed upon the Seoretary of State to file
and reocord the charter and proper asuthenticated amendments
thereto when the stoockholders of eny oompany shall furaish
satlafactory evidence to the Secretary of State of & oom-
Pliance with the provisions of Chap. 2, Title 32 (arts.
1303-18, inelusive} V. a4, C, S. '

Art. 1320, sSubdivision 7 of said statutes provides
that any corporation as such has the power to enter into any
cbligetion or contraoct esssntisl to the transaction of its
authorized business,

Art., 1321 of seid statutes providoa thaet oorporations
mny borrow money on the oredit of the ogorporation snd may ex-
ecute bonds and promissory notes therefor, and may pledge the
property and income of the corporation.

art. 1349, Y. 4. C. &,, insofer as material, provides
that no corporation, domeatic or foreign, doing dbusinees in
thls >tate, shall employ or use its stoock, means, essets or
other property, directly or indirectly, for auy purpose what-
ever other than to ac¢complish the legitimate business of its
crestion or those purposes ctherwise permitted by lew, pro-
vided that nothing in thie srticle shall be held to inhibit
corporationg from countributing to any . . . civie enter-
prises. . .
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lion., Clauds Lsbell, page 3

It is genesrally recognirzed, and by the welght of
authority that in the absence of a statute or oconstitutional
provision to the contrery, & corporation may take stock of
enother corporation in payment of, or as security, for &
debt. 1€ C. J. 3., Far, 2,3, p 682; 13 Amer. Jur., Per.
791, p 8l2; 1 iiildebrand'a Texesa Corporations Par. 80,

p 243, 8.d se¢ Aunotations in Vol., 30, Auer. St. iiep.,
p 140,

Welither tLhe proposed amendment with scoompanying
affidavit nor your letter, disclose any other than a bona
fide isaue and subsoription of stook under the above men-
tioned and generally recognized rule.

The case of Holmes aad Griggs Mfg. Co, ¥v. Holmes
end wessell Metal Co,., 127 K. Y. 252, 27 N. 5. 831, 24 Amer,
3t. Rep. 448, tfurnishes the leading suthority and support of
the above rule, In that case the president and seorstary of
the Kanufaoturing Company, & corporation, subsoribed individu-
ally for the stook in a newly formed corporation, same being
issued 0o a trustee for said officera. The new corporation
thereafter purchased the entire plant, machinery, and ete.,
of the plaintiff corporation for which it issued sald stock
a8 aforesald, and seid Hanufaocturing Company retired from
businesa. The rule was recognized in this case that a ocor-
poration canndot purchase or dsel in stocks of other oorpora-
tions unless expresaly authorized to &40 so, The statute
under which pleintiff ocompany was ingorporated in the State
of New York provided that "it shall not be lawful for such
company (o use any of their funde in the purches« of any
stoeck in any other corporation.m

The court held that ssid atatute wae pot iantended
to limit the powers of the corporstion beyoud 1ts necessary
powers in the exerclse of its corporate franchise, to-wit;
selling of property, colleoticn of debta, . . . taking title
to all kinds of property, including the stock of another cou-
pany in the payment of a debt, in holding the transaction not
ultre vires. The court reasoned in the following language:

"The plaintiff has s0ld ite rolling-mill
machinery, ste., to the defendant. It has
taken stock in the latter ocompaeny in payment
therefor. Inasmuch as this was done with the
conzent of all of the stockholders, it being
the sc¢t of a private corporation, not in any
manner haralng the publlio, we see no reason
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Hon, Claude Tabell, Dpage &

for eondesolny fte bitle to the stock ao
ohtaired: Fealmer v, Cypreps 1ll Cexetery,
1.23 Fo Yo 4H29«4535,"

Ihe sole tmierahlp of i« stoock of one eorpuration
by anotuer wibth e feot &F domicevion and contrel through
stoh 8tock owoershiip in violetion of the anti-trust lews of
Texas ip lnvolved 1in bibatle vee WiPL end Ce., UBuse L0. ¥a4di,
Gourt of Civil Apreals, THIPrg Hoprvasae Judielri disuriot, to
whioh eur sssention 1s onlledt in your ietiwer. TLe above
Court of Civil Appeals in an opinion rendexsd mareh 21, 19453,
(anrepo¥ted] recognirved the question of whullsr LiLe waersiilp
of alil the audok of Consumer COttom QL1 Company, 8 cOrpoOre~
tion, by Swift & Go., &5 11linolis misat packiny corpurstion,
whs against publlie poliey, sné held that thare wes no arfirse
ative legialaotive set wmhdeh An itselfl oondsnied sush stock
ownership 824 net belzp pexr we 1llegal, wea not sgainzt
publiie poliey.

Under the forsgoing suthorities and with referdnce

solely to your ggtltinn~at'tp whethey she proponed chaytar -

s ahould be approved and filed, it ia pur opinion
that this questlon 1s asiznly one of Laet, $0 us dewar
by the Sesretary of State primarily froa satisfactorr evie
denes beirp furnished by the sorporasion tundering vhe
apendxeat thet she arliginel indsboednass w<ag within the
neesssary pmuars of Lhe sorporation to ereats and oantreot
for, aad,further that sush 20te evidsnaing the 4sht and abe
sorbed in exoasngs for tha stoek 1a Of the reasonable valus
of the amoun$ of stosk iasresass «nd subaeribed rer, L

ret being laformed sas to the gharacter of the orige
ingl indentadnass, we 46 not sonzider your gsnerasl cuestions,
whieh say or say not relatls to Lhe smendment in questien,
Thers ig fosuffieisxt evidenge defors us from which we say
deteraine & guastion of ultra vires,. - ,

Tours vury Sruly,

Wik ¢ 17 o W




