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Ueer Sir: Upinton Ko, 0-6566

et iay a rallroed compa
. compelled by
Junction %o

atuted mattera.
of the points

exosllent discussion
We gquots from

Court of
s by purehase Or o0~
pose of widening end fa=-
glivdy Ko. 54 from 3tevens to
pafh County, an additional 106
ining to tha south-
1# yresent nighway, under the yprovisions
. 6874kn, Vernon's Ann. Ci¥, 5t, The
<way requested haa bees duly secured

“iowever, when the pavement is laid 1t is
‘negessary that it be dreined; and the engineers
of the State iighway Department have determined
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tuat 8t a point uesr the northeast terminus of

the highwey {(4in Toxas) the most praoticsl drsine
age fur a portion of the highway would ke through
the right-of-~way of tae chioago, 0¢k Islend and
Gulf neilway, whion adjoius aud parellels the
tighway on the morth. An aslternative would be

L0 construct € dreinege ohannel slong the sides
of the new highway ascme Alatanos Lo the northeest
soross the Texsm~iklabozs boundary line into Ckle-
homs aud in the town of Texhome, Cklahona.

.- "The slternstive shannel would probsbly fiocod
the towa of Texhoas, Uklahoas, and be disastrous
t& businessea therein aituate&.

"The Kallway Company has besz requesated by
the State Ughway Departassnt to install the necss~
sary drainags structures through ita right-af-way
and under its track at the point indleated, which
would bdbe a natural drainage channsl wers it not for
the rallroad smbanksant; but ths Rellway Compsay hLas
refused to do o, :

"The railrosd wes oonetructed about the ysar
1901, and there has nevex deen & gulvert uuder tae
track at the point indloated, 4nd, as stated, were
it net for the rallroed embankment, the water would
naturally dreim along thw greund a{,thn point wherse
the drainsye siructure was resgussted,

‘ *It is the opinion of the writer that, s the
usllway Comrery &1d rot instsll oulverta et tiis
plagce when the railroad wes oconstructed, as required.
by Art. 6328, Revised Statutes, they may be ecmpelled
to 4o 30 now by mandatory ilnjunection or mandasus; but
nm undeoided sz to the proper party Lo institute auoh
& proceeding. It is probable that the Loummlusioners!
Court, uncer the provisiona of Art. 6674n, would heve
the suthority to do so; end 1t is aleo probable tnat
the Statve, through the Attorney Generel might 40 80,

*It is eledo the opinion of the writer that a
dralnare channel may be sondemned by the Commlasionerst
Court under the provisions of Art. 68744, V. 4. Co S,
subfect to ths use by the railrgad., In the latter
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event, proper coapensation would have to be made
to the railroad for aay resultant dazage, which
aight inoclude the oost of the culvert and other
drainage siructurea, The faot thet the drainage
channel to be candemned is already ocoupied for
s publle purpose (for s railroad} would make no
differenge because tite prior public use would neot
be luterrupted nor Cesuroyed., uee 20 ¢, §. 6CY,
390. ©1, and ths suthorities there olied.

The questions upok whick your opinion 4s
askeld £1v &g LOllowng

"l, May tte Chieago, Zoek Island and Gult
nallway Coapany be aoﬁpoxied by mandatory injudre~
tion or mandeamus to install the neoessary Aarainage
structures on thelr right~of-way and uader their :
treeks to drain the higihway at the poiant requested?

%2, If she answer to the adove gusstlon is in
the affirmative, who is the proper party to iansgi-
tute the pruoo.iingt?

*3. la the Commissicuers' Jourt of Saeraan
County suthorixzed to sondean, L{a & proper presseding
undesxr Ars. 667““! Yo de Co Be, & Gralnage shaanel
through the ralliroad righi-of-way,and unlder the
tracket™

Article 6322, Vercon's Annotated Civil Ststutes, pro-
videst

*Ip 59 onas shell any rellroad compeny ocon-
struot & roodbesd wibtszouts first econstruocting the
necsasary culvexrta or asluloss as the natural lay
of the land requires, for the neesssury draining
taerenf,”

Gensrally speaking, & reilroad qompany asy bs held liebdle
in depnsres by reason of the faet thet the road has beoen so con-
struoiiﬁ as to intexrfere witl tiuo draisege or fliow of water.

35 Tex. JUT. PP 184~185. In the oase of Psnos v, Galveston
& G, As HYs COay (Gl'. Apy.) 1?0 Se %a 538. the gourt seaid:
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e o « 1% has long been the law thﬁt, if a
raflway company falls to eonstruet the preper
culverts or sliulees, nccessery to pass off the
surfage wateys falling on higher grounds, in the
directiova the water would hLave {lowed but feor said
enbancasit or sbetruotion, it e responaidbie for

be¢ Eunspe lncurred by suci fallure. . . "
{uutorseos Ly ours)

in the cuss of Timpson & H. Ay. Co. v. Smith, (Civ, App.)
165 &. W, 86, the sourt held thet whei the dause of setion and
the Juldgment rendered wers based upon faects showlng, that in
the gonstruction of its roadbed, & rallroat company had Linter-
{ered with end diverted the natural flow of weier across land,
and thet, as a remult, the lexud wes flooded, weshed and danaped
by eaaeh recurring overflow, an order of ths court Llgsulig a
sandatory injuvction, requiring the reilroceé company to son-
strust its rosdbed and openings sand slulesways in push manner
as the natural lay of the laund recgulred, was in zccordmuse with
statutory requireasnta.

Ia tbe suse Of GULL Co & &, ¥e Re GO, ¥V, Znrbison {(Civ.
Appo} 88 \‘I;' ﬁrc &'52. ﬁﬂo. lffimﬂ, 99 'Ti'll. 536. % 8-. '. 1097.
the oourst laldt‘-

ke skbatule impoees upon 2 rallwey sompany the
duty of rirst eonstrueting the necessary sulverts or
slulees ea the nsatural ley of ths land regulres for
the nacommsry Grainage tusyeol, bufoxe it has the
right to construct its roadbed, or rather, complete
the construetion of its roedbed, This boina true,
if &t falls to conatruet puffliciont culveris and
slufocee for the neeessary darainapge of the land over
whipch ite roedded 1s being consiructeld s Lhe natural
lay of the lend requires, and damsge to the pr@g::ty
of others results from sush fellure, & fnjunet
will lie to compel sush reilyoed company to construet
the necesssry eulverta or sluisces, anéd in the event
the reilwosd sompany has conatructed & dam aasxross
the chanpel of a strosm over whigh its rosd passes,
and such Gem sreates 8 nuissnes by diverting the
watsr [rom ites natural ohannel and ocsusing 1% Lo
overflow and injure the lands of adjaoent proprietors,
& fnjunction will lie in favor of sueh propristors
ageiaet the rallway eompeny %o codmpel Lhe reaoval
of auoia Jan."
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- In view of the foregoing suthorities, it is our epinion
that in osse of dacage %o the highwey or other property, by
recson of the reallroed osmpany's failure to sonstruot and main-
talin proper culverts and sluiceways i eonformity to the re-
quirements of tue nstural ley of the land, the railrcad company
would be liable for such damages., ¥With reference %o eompelling
a railroad company by injupotion to conatruct the nasessary
oulvertas or asluiovs in aceordance witih the requiremsntss of
ths cetural lay of the laxnd, we DoGte that in esch of the above
eited ocesos, & cause of aetion exiated for dsanges, and in the
sane cese, the oourt granted a sandetory injunstien to soapel
the railrocd company to eonstruct the proper drainage struo~
tures; cousequeutly, the damags to the owner of the property
invalved hald alroady aetuslly scoriued prior to tue esurt's
granting of the injunesion.

In view of the sirsumstances stated by you, and or
to the tisa of the agtum) saerual of damages %o the ’
by resson of the railrosd eompany's feilure wiih respesat te
sonstructing preper 4rsinsge strustures, and in view of the
existence of & legal remedy (oondemnation), whereby proper
drsinage for the state ¥ay mAay be obtaised, it is our
opinlon that a mendatery injunsiien would not 1is te ocoapsl)
the ralilroad oompany 4o construat tie Geairsd drainage
atructures,

It is ocur further opinioca shat an sesemsns sould be
sondemned for the purpose COf constTuoting a drainage threugh
the reilroad right-of-way, The fuet that the preperty to bde
condenned is already oseuplied for a pudlic purposs would not
prevent the aondemnationfor s drainage channel under the
railway for the nuotaalrygfurpos- of properly draining s atate
bighway. In the omse of Mlamsouri K. T. ZAye. CO. va. ROokwall
Co. ieves Iap, Dist. Ko. 3, 297 8. W. 206 (Tex. Bup. Gt.) the
gourt held that property owned by or devoted to the ume of @
ruilrosd fa aublect to appropriation for saother pubdiic use
when the gondemnation 1s reasonably necoasary o the purposs
of the public umse and not ineossistent with the use of the
righteot-way for railrosd purposes nor detrimental to the
publie., rartioulaerly is this trus where the right of emlnent
domals is exerolsed by the soverelign itself and will not
materially fapair or interfere with the use of the right-pof-way
for railroad purpesss. (29 C. J. 8., Seetions 75-80, pp. 865-

a75)
Art, 66Thn, V. he Os Ga, in part provides:
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"uhienever, in the Julgment of the Ltate Highway
Commisaion, the use or asquisition of say land fer
road, right of way purposes, tinber, earth, stone,
gravel or other materiel, aegessary or sonvenient
to any roud Lo be construcisd, recounstructed, maine
tained, widaned, streightened o1 lengthensd, or
lard not exoeading one hundred (100) feet ia width
for strean bLed diversion in connestion witii the
logating, relacating or eonstruction of a demigneted
Stete :ighwey by the Jstate :dighwey Comaission, the
sane may bé soquirsd by purchase or condesnution by
the County Commissioners Cours, I'rovided thst tias
County 1in whien the State dighway ia located smsy pay
for same out of the Counby Roed =nd Brildge Fund, or
suy available gounty funde,

*Any Comslssionsrs' Qourt 1s hereby authorised so
sequre by purehase or ly condeauation on bdbebalfl of the
State of Texas, any new or wider right of way or laand
not exgeeding ons hundred {(100) fest ip width Br stream
bed 4iveraion in conneetion with tne loceting, relooe-
ting or eonstruction of & designated itate lighway, or
Jand or lands for material or borrew pits, to be unmsed
ia the oonatruetion, reconstruction, or sumintenase of
Jtate Lighweys and $o pay for the saams sut of the
County Losd and Bridge Fund, or out of any spe¢ial
roaf funds or any svalilable wounty funda. The 3tate
Highway Commission shxll be charged with $he &duty of
furnishing to the County Ceamissiogera’ Court the
plats or risid notes of suoh right of way or lani
and she dusoription of aueh matarials as =ay be
reguired, sfter wihieh the Commissioners! (Qourt =ay,
and is heredby euthorized to purchase or sandemn the
sams, with title to the State of Texas, in s oeordancs
with suoh field notes, Provided that ia-thn event
of condemustien by the County ths precedure shall be
the same as thet set sut ia Title 52, Articles 3264
to igzg, inolusive, Revised Civil statutes of Texas,
of s o o o"

It is our opinion that ths Cosmmisaloners'! Court of
Sherman County, at the reguest of the state [ilghway Comalis-
sion, would be autnorized to ssoure by purchass or condeans~
tlon an essesent for the purposes of construeting the necessary
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drainage for the state highway under thé reilroad right-of~
zz;; hin a propsy proeceeding under tae provisions of Article

We trust that the foregolmg fully anawere your
faquiries,

A Yours very truly,
: B OVED W,./ ATTORRGY OsN&RAL OF TeXAS
SERQEPET /3. A, B1lie

: Assistant

APPROVED

GPINION
COMMITTRE




