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In your letter of August 28, 1945,
an opinion from this office relative to the ad
request is occasioned by a controversy t
the attorney for the involved estat
thereto a letter from the attorneyt
letter from your representative 4

the facts., On February
for the benefit of hi
therein the privileg
beneficiaries by
that of others.

itoroa of \gome and adding
“the privilege while

to

living of ro-uiring he\trus ¢ to vind up and dis-
tridbute th . ¢t or to make partial dis-
tribution he instrument direocted that

upon g« p Cwaa should vind up and distribute

On April 15, 1929, the de-
P , .
"rirst and last” distribution to his five

the trigte A .

brothers Mng)their entire interest in the trust., 8uch
instruct capfied ocut, and thereafter the vwife remained
the sole bune ary of the trust. The decedent died on Decem-
ber 21, 1931, of the property placed in the trust vas at
the time of transfer coumunity property.

The disagreement as to the inclusion for inheritance
tax purposes in decedent's gross estate of the funds remaining
in the trust arises under Article 7117, V. A. C, 8., the perti-
nent part of which is quoted:
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< "A11 property within the jurisdiction of this

. 3tate, real or personal, corporate or incorporete,

- and any interest therein, including property pas-

‘" sing under & general pover of appointment exercised
by the decedent by will, including the proceeds of
1i{fe insurence to the extent of the amount receiva-
ble by the.executor or administretor as insurence

- under policles taken out by the decedent upon his
ovn 1life, and to the extent of the excess over Forty
Thousand Dollars ($30,000) of the amount receivabdble
by all other beneficiaries as insurence under poli.
cles taken out by the decedent upon his own life,
vhether belonging to inhabitants of this State or
to persons vho are not inhabitants, regardless of
vhether such property is located within or without
this State, vhich ahall pass absolutely or in trust

"Dy will or by the lavs of descent or distridbution

of this or any other State, or by deed t, sale
- or gift made or intended to Take ??ocE gﬁ %EIIEE-
sion or on;oiiing a!§§r EEQ !0&§§ o! ? grantor or
onor, s » upon pass o or Tor the use of any
person, corporation, or association, de subject to
a tax for the bonorit of the State's General Revenue

Fund, in accordance vith the folloving classifica-
tion. . v o. (kphllil .dd.d)

. The attorney for the estate contends that in order for
a transfer to constitute one made or intended to take effect in
possession or enjoyment after the death of the grantor or donor,
vithin the weaning of the above-quoted Article, it is necessary
that one of the following conditions must obtain:t *“(1) %The
grantor or settlor must have reserved an inocoume from the trans-
ferred property for his or her life, so that the tranafer is not
complete until donor's death; or (2) The rights of the benefi-
claries xust be contingent upon:their surviving the grentor or
settlor of the trust, in wvhich case it is the death of the grantor
or settlor vhich fixes the rights to take or succeed to the trust
estate.” Further, the attorney argues that the mere fact that un-
der the terms of the trust the trustee cannot be required to dis-
tribute to a beneficiary all, or part, of the trust corpus until
a date subneauont to donor's death vhere the rights of the bene-
ficiary are “fixed and definite"” does not operate to convert a
tranafer to a trustee othervise completed in all respects prior
to donor's death into one made or intended to take effect after
the death of the donor. '
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On the other bhand, the representative of the Comptroller's
Department contends that the fact that the vife's rights had be-
come fixed and definite is not the decisive Qquestion but that the
fact that possession and enjoyment vere vithheld until the hus-
band's death or that ths husband's death vas the svent vhioh gave
the vife possession and enjoyment should govern.

It has been noted that in support of his progonition
that the rights of the vife became "fixed and definite" with dece-
dent's exercise of the above-mentioned privilege, the attorney
cites the case of I. H, Purney vs. Commissioner of Internal Rev-
enue (¥ T. C, ¥9), In this regard, it may here be granted that
the trust in qQuestion vas irrevocable. Although this is a mate-
rial consideretion under the Federel Estate Tax lav (Title 26,

U. 8. C. A,, 3ed. 811 (d)), 1t is not important in determining
the applicabllity of the Texas Statute (see infre).

The leading judicial interpretation of the adbove-quoted
statute as it applies to the facts in the instant case vas b
the Court of Civil Appeals of Austin in Bethea vs. Bheppard {143
S. V. (24) 997--error refused). From this opinion the attorney
has quoted, but not fully., In this case the Court, draving from
the decisions of other states, prescribes a test for taxability
under the statute, defines “possession or enjoyment”, states the
distinction betwveen the Federal Estate Tax lav and the Texas 3tat-
ute, and treats specifically vith an irrevocable trust., Contrary
to the attorney's contention that this osse is inapplicable here,
thotrolloving language of the Court is deemed particularly perti-
nent:

"And in Re Hollander's Estate, 123 N.J. Bq. 52,
195 A. 805, 808, the court states generally: 'The
test of taxabllity is not the time of the complete
divesting of the tranaferor's interest or ovnership;
it is the time of the complets succession by the
transferee. Where there is a transfer of a specific
interest in property and the succession of the trans-
feree does not become, and under the terms of the
transfer is not to become, camplete until a time at
or after the death of the trensferor, that trensfer
is taxable. "The distinction # ® ® rests on * ¢ ¢
vhether the donee 1s deprived of an interest of some
kind * # # until the donor's death.,™*
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"See, also, People v, Moses, 363 I11, 423, 2
X.E. 22 724; In re Toy's Estate, 220 Iova 825, 263
¥.W. 501; and Kimball v, Potter, 89 N.K, 234 196

A, 272, 274, vherein the court states o8-~
session or on]ol%gnt, within the -tttutog% -pnn¥§E
s such as is actual an roa andfnot as
oretical or deferre vas to
be assessed on the value or the proporty at the

death of the decedent,

"We do not regard as necessary a lengthy dis- ,
cussion of the distinction recognized by the authori-
ties betveen the federal estate tax and the inheri-
tance or succession tax levied by the various states,
Suffice it to say that the federal estate tax is im-

" posed upon the right of granter of trensferrer to
trensfer property, and that the inheritance or suc-
cession tax by the 8tate 1s imposed upon the right ,
to receive or succeed to the possession or enjoyment
of property. Xor is it necessary to discuss the con-
flict of authorities vith respect to the distinction
as to these tve forms of taxes. Under the Federal
Kstate Tax Lav, the primary question to determine i»
vhen the decedent or grantor parted vith all property
rights, Under our 8tate Inheritance or Buccession
Tax Statute, the primary question is wvhether the
transfer vas made or intended to take effect in pos-
session or enjoyment after ths death of grantor or
settlor, particularly in cases of transfer of prop-

erty in trust. It is not a question of vhen the
beneficlal interosg Ts_created, but the tax Is Ip-

osed upon the right to receive in possession or en-
Eozgent after the death of grantor or settlor, 'In
consequence, & grantor or settior may create an ir-
revocable trust aurggg his 1ifetime, atill if he
postpones the right of possession or en1oi§i§t §f
the beneficiary until after graptor's death, the
Droperty or any interest theredn is subject fo the

after this death.

Under our statuto, vhere either 'possession'! or ‘en-
joyment! is made contingent upon the death of grantor

or settlor of all or any part or the trust estate,
such trensfer 1s taxable., . . ." (Emphasis added)

It is not deemed necessary to elaborete an the applica-~
bility of the above-quoted portion of the Court's opinion to the
facts in the present case. It may be here noted, hovever, that
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py the terus of the trust the trensfer vas one "made or intended
to take effect in possession or enjoyment” at the election of the
gettlor. Of the two alternatives svailadle to him, either (1) of
prequiring the trust to de distributed in vhole or in part vhile
1iving or (2) of postponing its distribution until after his death,
the decedent chose the latter. His death vas the event which gave
the virfe the "actual amd real” possession or enjoyment sufficient
to bring the property within the scope of Artiele 7117, V. A, C. 8.

Accordingly, you are advised that it is the opiniocn of
this office that one-half of the value of the trust as of the date

of the death of the decedent is taxable under the Inheritance ¥Tax
lavs of Texas.

Yours very truly
ATTORNEY GERERAL OF TRXAS

By Leckssron
Jackson Littleten
/“,1,,/”i> Assistant
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