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State Auditor
Austin, Texas

Dear Sir: Opinion No. 0-6676

Re: State Apportionments te counties
operating under Officers' Salary
Fund and where there i a Criminal
District Attorney or County Attor-
ney performing the duties of Dis-
trict Attorney. ’

We are In receipt of your request for an opinion on the above mat-
ter, saild request beilng as follows: '

"In connection with an audit we are now making of the Ju-
diciary Section of the State Comptroller's Department for the
three years ended August 31, 194k, we find it necessary to re-
quest an opinion from your Department as to the following appor-
tionment appropriations:

"Apportionments to counties where county offlcere are paid
salaries and where there 1s a Criminal District Attorney or
County Attorney performing the duties of District Attorney (for
33 counties in 1940, per Sub-section B, Section 13, Chapter 465,
Acts Forty-fourth Legislature).

"Year Ended August 3lst:

"194o $1k6,429.00
1943 146,429.00
194k 146,429.00

"Article 3912e, Section 13B, reads as follows:

"The compengation of a criminal district attorney or county
attorney performing the duties of district attorney, together
with the compensation of his assistants, shall be pald out of
the County Officers' Salary Fund, but the State shall pay into
such fund each year an amount equal to a sum which bears the
same proportion to the total salary of such criminal district
attorney or county attorney performing the dutles of a district
attorney, together with the salary of his assistants, as all
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felony fees collecied by such cfficial during the year 1935 bear
to the total fees cclilected by such official during such year.'!

"We qucte, i part, from Attorney Ceneral‘s Opinion addressed
ty the Compireller cf Public Accounts under date of September 15,
1936, relative to the irxcluslon of stenographers, bookkeepers and
investigators as ‘assistanta’:

""Receipt is hereby ackuoxledged of your letter of September .
15, 1936 wherein you refer to sutsection {b) of Section 13 of
Senate Bill No. 5, Acts of the Second Called Session of the Forty-
fourth legislature and wish to te advised as to whether or not
stenographers, bockkeepers, and Investigators should be consid-
ered as assistarts under the terms of this Section. . . . . . .,
While stenograprers, bookkeeperse, and investigators are assistants
in & limited sense of the word in that they assist in the conduct
of the duties of ihe office, we are of the opinion that the lLeg-
isleture did not intend to include such employees in the terms of
Section 13 (b), supra. It is the opinion of the writer that the
legislature intended to inciude only asslistant district or county
attorneys as that word is commonly accepted, that is, practicing
attorreys who in some way assist in the prosecution of cases in
tke respective counties.?

"We guote irn part, from your opinion addressed to the Comp-
troller under date cf March 9, 1936: :

" Wher will the Comptroller be required to pay into the
County Officers' Salary Fund the moneys provided for under Sub-
section B of SBection 137

"IWe are of the opinion that the Comptroller's Department
should pay into the Officeras' Salary Fund of the respective
counties the amount provided for in Section 13 (b) at the first
of each year, that is, on January First.' .

"We quobte, in part, from your opinicn No. 0-6026, addressed
to the Comptrolier:

"tYou state that the maximum amount that could be paid the
Criminal District Attorney and his asslstants by statute is
$52,150.00 per annum, but the actual expenditures by Bexar County
to the Criminal District Attorney and his assistants is $45,500.00
forthisyear..,.oo...........,.,.......

M . s s . « 1t is our opinion that in making your alloca-
tion of the appropriation as provided by said statute, you should
make your calculations of the distributions on the amount actually
paid by the county to the Criminal District Attorney and his as-
sistants and not on the meximum amount that the law authorizes.'
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"In auditing the records of the Comptroller's Department
pertaining to thie salary apportionment for the three-year peri-
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"l, At the beginning of each calendar year the Comptroller
prepareg a 8Schedule of palary apportionment for each and all par-
ticipating countiem. The ealaries used by the Compireoller in
this achedule sre those furnished by each county by letter from
such county purporting to be the malaries which will be paid for
the ensuing calendar year to Criminal District Attorneys and
their assistants.

"Thig, of cgquree, means that the Comptroller is using what
might be considered estimated salaries and which 1n most cases
represent maximum salaries rather than the actual salaries pald
as outlined in Attorney General's Opinion No. 0-6226., Obviously,
the Comptroller could not know what malaries had been paid until
the end of the calendar year based uponr each county's payrell.

">, During thie three-year periecd some counties reported
in their letterse to the Comptroller for incluslon of salary ap-
portionment calculatlione, salaries for abstractors, investlgators,
clerks and Btenographers, all of which salaries were used by the
Comptroller in ceomputing salary apportionment to the regpective
counties.

"3, BSome counties included the names of 'Asslistants’ who
were not phown in the Texas Legal Directory and/or the records
of the Supreme Court of Texas as being licensed and practicing
attorneys, which fact wae discovered by us in checking the names
submitted to the Comptroller back to the Legal Directories, etc.
In one Instance we found that a county included the name of an
attorney who had not paid his Bar Assoclation dues since 1939.

"4, In checking the namee and salaries shown each year as
reported by the respective counties %o the Comptroller fer in-
clusion in salaries spportionment to the State Auditor's Forme
No. 383 and 383s, which forme report the fees recelved and the
annual salary pald the County Offlcers and employees, we found
that in many instances the salary listed in such letters to the
Comptroller by the reepective countles exceeded the actual sala-
ries paid such County's officere and employees ag reflected in
Forme No. 383 and 383a.

"We also found that nmumerous counties had not furnished
Forms No. 383 and 383a to the State Auditor each year as re-
quired by Statute, so in order to obtain the neceesary data
for audit purposes, we wrote each county which hae partici-
pated 1n State Salary Apportionment requesting that they fur-
nieh us with a list of all salaries paid attorneys eligible
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for participation in this apportlonment for the calendar years
ended December 1st, 1941, 1942, 1943 and 19Lk,

"In checking the replies to these confirmation lettere to
those submitted by the countiee tc the Comptreller, we found
the same eltuation to exiet - the letters used hy the Comptrol-
ler reflected ealaries which were in excesae of the amounte ac-
tually pald.

"5, In checking the salaries submitted by the respective
counties to the governing Statutes, 1t appears to ue that some
counties have lncluded salarieg for peositlons which sre not ell-
gible for particlpetion in the apportiqnment and in some instances
the salaries submitted were in excess of the amounts set forth in
the Statutesn.

"In order to arrive at a definite prccedure t¢ be followed
by the Comptroller in computing State Selary Apportionment in
the future and alsc to enable us to complete cur audit for the
three-year pericd ended Auguet 31lst, 19Lk, we are attaching
herewlth a echedule prepared by ue from the letters received
from the regpective counties which wee the basiz for ealary
apportionment as uped by the Comptroller for the three-year
perlod under audit. Thia schedule shcwe the names, positions
end sglaries; by counties, by years for the three years ended
August 31st, 1942, 1943 and 19ui.

"It will be seen that in this schedule we have footnoted
(by letter references) covering certain zccuntles which have
included salaries which we 4o not believe are eligihle under
the existing Statutes.

"This schedule provides adiitional columns to be filled
in by you as follows:

"1. On this schedule please insert the law refergnces
for each position in each county and advise whether auy of
such laws are unconstituticonal as e participation In State
Sslary Apporticoment.

"2, We'also ask that you please f1ll ir the remaining
three columns in this schedule Lo show the maximum salary
allowed by law for each of the pesitiong for each county
eligible for participation in this sslary apportionment.

"3, The salary asppertionment sppropriations for the
three years under review refer to thirty-three (33) coun-
ties, whereas the attached schedule covers only thirty-cne
(31) counties receiving such apportionment as computed by
the Comptroller. Should two more counties participate in
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this appertionment? If so, please furnish the namee of the coun-
tiee, the applicable laws and the respective salaries to be in-
cluded for such counties,

"L, What ie the effect of the Special Federal Census in
Jefferson County on that county's apportionment - that Special
Censuse increased the population from 145,329 in 1940 to 191,942

ag of June 15th, 1943, the date of said Special Federal Census.

"5, Based upon your Opinion No. 0-6226 which is to the
effect that calculations of the distributions should be computed
on the amount actually paid by the county to the Criminal Dise-
trict Attorney and his Assistants rather than on the maximum
amount the law authorizes, it appears to us that the Comptroller
would have to wait until the end of each calendar year before he
could calculate salary apportlonment due the respective countiles.
Are we correct in assuming that this 1s the method which should
be used, the salary data perhaps furnished the Comptroller at the
end of each year through certified reports furnished by the County
Auditors of the respectlve counties?

D. DlnCe we IDuﬂﬂ Uﬂaﬁ sQme counule nave eeu ove -pu;u
salary apportionment (which of course means that other countiles
have been under-pald) over the period of the three years under
audit, can such errors be adjusted from any salary apportionment
appropriation balsance and/or from future salary apportionment
appropriations, and for what perlod of time? Would such adjust-
ments be retroactive to January 1lst, 1936, the effective date of
the State Salary Apportionment laws?”

We will consider the apportlicnments tn the named nfficial

nments to ame fic I
various counties in the order submitted by you and clte the statutes that au-
thorized same, as well as to call attention to any errors that may have been
made in making said apperticnments. If desired, you can then place such mat-
ters into the schedule submitted with your request, which is returned herewith.

It will be necessary for us to refer to the various subdlvisions
of the statutes governing these matters but, instead of referring to each of
the subdivisions, we will give the article and number therecf followed by a
period and the number of the subdivision. All salaries will be considered
on an annual basis without being so specified.

It may also be necessary for us to refer to and attach copies of
other opinions of this department, and when that is done said opinions, and
[ _.-D dlad o mrmdrmdary TrnaaPan +Thhayr
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upen questicns here discuseed.

Bexar County. The Bexar County Criminal District Court was created
and established by Article 50-161 of the Code of Criminal Procedure of the
Stdate of Texas, and Section 12 of sald article provides for the election of
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a criminal district attorney of eaid county. Article 3912e-1 of Vernon's An-
notated Civil Statutes fixes the salary of said criminal district attorney
at the sum of $7,400.00.

We are unable to state Just what positions in the office of Criminal
District Attorney of Bexar County were filled by any particular persons, as
set forth on the schedule submitted, as some of the salaries pald such persone
are less than those authorized by law. In our opinion, Article 3912e, Section
19(f-1), fully authorized all of the salaries shown in the schedule, eince
Bexar COunty had a population of 338,776 under the Federal Census of 1940 and
such statute applied to the dlstrict attorney or the criminal dietrict attor-
ney, in any county having a populetion of not less than 325,000 nor more than
500,000 according to the laet preceding Federal Census.

Your schedule showe twelve aesletant .criminal district attorneys
for each of the three years. In 1942 the following salaries were pald: one
assistant at $4,500.00, three at $4,200.00, two at $3,600.00, two at $3,000.00,
and four at $2,700.00. In 1943 the following salaries were pald sald assistants:
two at $4,500.00, cne at $4,200.00, three at $3,600.00, three at $3,000.00,
and three at $2, 700 00. And, in 194l the following selaries were paid sald
asgsistants: two at $4,500. 00 one at $4,200.00, three at $3,600.00, three at
$3,000.00, and three at $2, TOO 00. The statute above referred to authorizes
the criminal district attorney to appoint nine assistante and to fix their
salaries at a rate not to eXceed the following amounts: two at $4,500.00 per
annum each, two at $4,200.00 per annum each, one at $3,600.00 per annum, one
at $3,000. QO per annum, and three at $2,700.00 per annum each. In addition.
to those, the criminal district attorney was authorized.to appoint with the
advice and consent of the Commissionerst Court, the following additional as-
sistants and pay them the .edlaries stated, to-wit, one at a salary not to ex-
ceed $4,250.00 per annum; ore not te exceed $3,600.00 per annum; one not to
exceed $3,000.00 per annum; and two not to exceed $2,700.00 per annum; and
one not to exceed $2,400.00 per annum.

House Bill No. 849, Ch. 271, p. 428, Vernon™s Texas Sesslon Law Serv-
ice, passed by the last Legielature and which became effective ninety (90) days
after June 5, 1945, date of adjournment, applies to counties having a popula-
tion of 225,000 or more and less than 500, C00 according to the last preceding
Federal Censug, and fixes the balaries of criminal district attorneys in such
counties at $6,500.00 up to January 1, 1946, and at $7,400.00 after that date.
Our Opinion No. 0-6728, a copy of which we hand you herewith, holds House Bill

. 849 to be in irreconcilable conflict with Senate Bill No. 246 insofar as
said bills apply to Bexar County. Therefore, Senate Bill No. 246 will control
the salary of the criminal district attorney in Bexar Countyo

Senate Bill No. 246, Ch. 312, po 510, of said Law Service, applies
to counties in this State having a population of net lese than 300,000 nor
more than 500,000 according to the last preceding Federal Cen®us. This law
became effective on June 2, 19h5, and governs the Balary of the criminal dis-
trict attorney in Bexsr County after that date. Thle law authorizes his salary
to be 37, 700.00 per annum, and 1t also authorizes an increase of 15% on the
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sglariee of the mesistanta, such Increaee to be based on the salaries of March
15, 1945. Saild law also repeals Article 3912e-l, Vernon's Annotated Civil
Statutee, which is the law hereinbefore set out as fixing the Balary of the
crimingl district attorney for the years referred to by you.

Ag to those two referred to on your schedule for 1944, one at a salary
of $3,000.00, the other at $2,700.00, whether or not the apportionment made
on thelir salaries was legal, would depend entirely upon whether or not they
actually served as such asglstants. If they did not serve, then they should
not have been included in the apportionment as the holding made in our Opinion
No. 0-6226 that the calculation should be based on the amount actually paid
ie evidently correct.

Article 3912e, Section 13, of said statutes provides that in counties
having a population of 20,000 or more and leees than 190,000, the Commiesioners!'
Court is authorized to fix the salaries of the county officlals therein named,
including the county attorney, criminal district attorney and county attorney
who performe duties as district attorney, which should be not less than the
total sum earned as compensation by them Iin their official capacity for the
Year 1935 and not more than the maximum amount allowed to such officials under
laws existing on August 24, 1935. It was provided further that in counties
falling within a certain limit as to population according to the last preceding
Federal Census such countiee could have such amounts increased in the event
the sesessed valuatione were 1n excess of the amounts therein set forth accord-
ing to the lagt approved preceding tex rell. Article 3912e, Sectign 15, of
sald statutes, contesine provieions relatlive to the salaries that such officials
in counties having a population of lese than 20,000 according to the last pre-
ceding Federal Censuse could be paid, but none of the counties herein referred
to come within said article and sectlon. Therefore, it will not be further
referred to, Our Opinlons Nos. 0-2748 and 0-2546-A contain a full discussion
of the rulee and methods governing the fixing of such salaries under the above
referred to provisions, and copies of same are enclosed herewlth for your in-
formation.

An exception to the rule set out in Article 39l2e, Section 13, that
galaries Bhall not be less than the total sum earned for the year 1935 and not
more than the maximum allowed under laws existing on August 24, 1935, is con-
tained in Article 3912e-7, which became effective July 5, 194%1. This law ap-
plied, however, only to Hidalge and Mclennan Countles during all of 1942, 1943
and 19&& and to Jefferson County up to June 15, 1943, and same will be further
considered in connectlion with each of said counties.

These rules do not apply, however, to countiee whose population is
in excess of 190,000 as such counties come within the provisions of Article
3912e, Section 19.

~ Brazos County. This county had a population of 21,835 in 1930.
Under Arficles 3883.1 and 3891, the county attorney of this county could have
been pald a salary of $3,000.00. Under Article 3902.1, the first aseistant
county attorney could have been paid not to exceed $1, 800 00 and other assist-
ante ngt to exceed $1,500.00. :
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Collin Couypty. This county had a population of 46,180 in 1930.
Under Articlee 3883.3 and 3891, the county sttorney could have been pald a
salary of $4,250.00. The population of this county for 1940 wae 47,190 and
the assessed valuations for 1941, 1942, and 1943 were $21,730,930.00,
$22,350,260.00, and $22 352,325.00, reepectively, therefore, under Article-
3912e, Section 13, the county attorney could have heen paid an additional 2%
for 1942, an additional 3% for 1943 and an additional 3% for 194k, such per-
centagee based upon the salary of $4,250.00. Under Article 3302.3, the first
assletant county attorney could have been paid a salary of $2 100.00, and other
assistants not to exceed $1,800.00.

Cooke County. The population of this county was 24,136 in 1930,
Under Articles 3883.1 and 3891, the county attorney could have been paid a
salary of $3 000.00. The population in 1940 was 24,909. .The assessed valua-
tiocne for 19&1 1942, and 1943 were $18,896,250. 00, $20 089,410.00, and
$19,487,800.00. Therefore, under Article 3912e, Section 13, the county at-
torney could have been pald an additional 4%, 6% and 5% of said aalary for
the yeare 1942, 1943, and 194k, respectively. ’ :

Dallas County. The, Dallas - County Criminal District Court was created

and established by Article 52-1 -- 52-24 of the Code of Criminal Procedure

of the State of Texas, and Section 52-24 thereof provides for a criminal dis-
trict attorney: The 1940 population of Dallas County was 398,564, therefore,
the salary of the criminal district.attorney of Dallas County is governed by
Article 3912e-2(b), which authori%es. the sum of $7,400.00 in all counties in
*the State having a population in excess of 355 000 according to the last pre-
ceding Federal Cenaus.

'The salaries paid to the various assistant criminal dietrict attor-
neys for tHe years named vary in amount, and we are unable to charge any of
sald salaries against any particular pérson, but Article 3912e, Sectiocn 19(f-1},
which applies to counties having a pepuletion of not’ less than 325,000 and
not more than 500, OOO authorizes all of “the salaries get forth in ‘the sched-
ule submitted.

You show in your echedule fifteen assistant criminal district attor-
neys in 1942 who were paid tle following salaries: one at $h,500,00; one at
$4,200.00; two at $3,600.00; two at $3,399.00 each; one at $3¢9708.00; two at
- $2,700.00 each; three at $2,472.00 each; one at $2,008.50; one at $2,162.50;
and one at $1,854.00. You show thirteen for 1943 whe were pald the following .
salaries; two at $4,500.00 each; three at $3,600.00 each; one at $3,900.00;
one at $3,000.00; cne at. $2,700. oo, and three at $2,400.00. You show twelve
for 1944 whe were paid the following salaries: two for g§4,500.00 each; one
for $3,900.00; three for $3,600.00 each; one for $3,000.00; three for $2,700.00
each; and two for $2,400.00 each. The above article authorizes the criminal
district attorney to appoint nine assistants and pay them the folleowing sala-
ries:s two at $4,500.00 per- annum each; two at $h 200,00 per annum each; one
at $3,600.00 per annum; one at $3,000. 00 per anmum; and three at $2,700.00
per annum each. <With the advice and consent of the Commiasioners' Court, the
same article authorized him to appoint as many as six more ass%ﬁtanta and pay
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them the following salariess one at $4,250.00 per annum; one at $3,600.00 per
annum; one at $3,000.00 per annum; two at $2,700.00 per ahnum; and one at

$2 400.00 per annum. In our opinion, the salaries pald sald assistants during
the years mentioned were authorized under the law, even though the emounts
paid were in some cases less than the amount authorized.

We note you refer to some abatractere and clerke having been pald
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Eoiad LTS WLtl bty wOIC UUL LICCHRTL Gb plaluliCilip GUuiIlLCy . GO Soh a6

abstractere and clerks were practicing law, they would not be required to be
practicing attorneys. BSince there is nothing to show that they were practicing
law, that is, trying cases, or doilng other things requiring a law license, we
presume they were Jjust what thelr positlons imply, namely: abstracters and
clerks. Under the opinion of this department referred to by you, dated September
15, 1936, and in which it was held that only aseistant criminal district attor-
neys should be included in making uwp the apportionment, abetracters and clerks
should not have been included therein.

What has been hereinabove said me to House Bill No. 849 and Senate
Bill Ro. 246, passed by the last Legislature, is algo applicable to Dallas
County, and the salary of the criminal district attorney of Dallas County should
be congldered en the basle of $7 T700.0C per annum frem and after June 2, l9h5,
and the asgistants on an increase of 15% on the salaries suthorized to be paid
on March 15, 1945, which would be those hereinsbove set out.

Denten County. The population of this county was 32,322 in 1930.
Under Articles 3883.2 and 3891, the county attorney could have been paid a
salary of $3,500.00 per annum. The 1940 population was 33,658, and he could
have been pald a compensation of 5%, 6% and 6% of said amount for each of the
years 1942, 1943, and 194k, respectively, under Article 3912e, Section 13, since
the assessed valuatione for the preceding years of 1941, 1942, and 1943 were
$19,240,755.00, $20,041,050.00, and $20,170,615.00, respectively. Under Arti-
cle 3902.2 the first amsistant county attorney could have been paid not to
exceed $2,000.00, and other assistants not to exceed $1,700.00 each.

Eastland County. You refer to this county as having had a criminal
district attorney for the yeare in question, but-:-sald county at no time was
authorized to have other than a county attorney. Our Opinion No. 0-637hk, a
copy of which 1is enclosed herewith, holds that a county attorney was authorized
for Eastland County, and our Opinion No. 0~5024, a copy of which 18 also enclosed,
and which 1s referred to in Oplnion No. 0—637#, holdse that Article 326k-7,

V. A. C. 5., the only statute that would have suthorized a criminal district
attorney for Eastland County, was invalld. However, the person serving as
county attorney or criminal district attorney of Eastland County, even 1f under
the Impression that he was legally criminal district attorney of such county
was entitled to compensation, as held in our Opinicn No. 0-3158, which deals
with a similar situation in Grayson County, and a copy of which is herewith
encloged. Therefore, we will consider this county as having had at least a

de facto county attorney and entitled to the regularly authorized apportion-
ment.
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The population of this county was 34,156 in 1930. Under Articles
3883.2 and 3891, the county attorney was entitled to a salary of $3,500.00.
The 1940 population was 30,345, therefore, under Article 3912e, Section 13,
he could have been paid an additional sum of 6% of 1942, 6% of 1943, and 5%
in 194k, since the assezeed valuations for the years preceding each of those
years were $20,360,000.60, $20,372,340.00, and $19,575,7580.00, respectively.

Ellie County. Ellis County is alse referred to as having had a
criminal district attorney. The only statute authorizing a criminal district
attorney for euch county is Article 326k-ll, which, as held by our Opinion
No. 0-502L4, hereinabove referred to, is unconstitutiecnel, or Article 326q, which
ie sleo unconstlitutional, as held by our Opinion No. 0-5001, a cepy of which
1s herewith enclosed. Your attention is alsc directed to the case of Hill
County v. Sheppard, 178 S. W. (2d) 261, wherein the Supreme Court held Arti-
cle 326q invalid. Therefore, we will only consider saild county as having been
authorized to have a county attorney during the time involved,

The population of thie county in 1930 wae 53,936. Under Articles
3883.3 and 3891, the county attorney could have been pald $4,250.00 per annum.
The 1940 population wae 47,733, therefore, under Article. 3912e, Section 13,
he could have beén pald an additional sum of 8% for each of sald years, since
the assessed valuations for the preceding years were $27,709,750.00, $27,969,257.00,
and. $27,918,705.00, respectively. Under Article 3902.3, the first assistant
. county attorney could have been pald not to exceed $2,100.00. We are unable,
however, to find any authority for a tax deputy in a county 4f this size.
Said Article 3902.3 authorizes the appointment of other aseistants, deputies
or clerks, who can be pald not to exceed $1,800.00 each. - One of these could
be called a tax deputy and he would not need to be a licensed attorney, unless
he should be practicing law. , L

Falls County. We know of no statute autharizing a criminal district
attorney in this county other than thoge herelnabpve referred to which have
been held invalid. Therefore, this county will be coneldered as having had a
county attorney only. The population of this county in 1930 was 38,771. Under
Articles 3883.3 and 3891, the county attorney- could have been paid $4,250.00
per annum. The 1940 population was 35,384 and under Article 3912e, Section
13, he could have been paid an additional 1% of said amount. for the year 194k,
since the assessed valuation for the year 1943 was $15,150,666.00. Under Arti-
cle 3902.3, the first assistant county attorney could have been paid not to
exceed $2,100.00. _ ’ .

Fannin County. The population of this county in 1930 was 41,163.
Under Articlee 3883.3 and 3891, the county attorney could have been paid $4,250.00
per annum. Under Article 3902.3, the first aselstant county attorney could
.have been paid not to exceed $2,100.00.

' Freestone County. The population of this county for 1930 was 22,589,
and the same statement above made as to there being no autherity for a criminal
district attorney in this county applies here. Under Articlee 3883.1 and 3891,
the county attormey could have been paild a salary of $3,000.00 per annum,
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Galveston County. The population of this county in 1930 was 64,401,

Under Articles 3883.4 and 3891, the county attormey could have been paid
$4,750.00. The populstien of the city of Qalveston in 1940 was 60,862. Under
Article 3887, which applies to countles having a population of 100,000 or lese,
and contalning a ¢ity having a population in excess of 50,000 in which county
there 1# no district attorney, there could heve been not to exceed three ap-
slstant county attorneye in Galveeton County, two of whom could have been paid
not to exceed $2,700.00 per annum each and the other not to exceed $2,100.00

per annum. :

House Bill Neo. 798, Ch. 187, p. 253, Vernon'e Texas Session Law Serv-
ice, passed by the last Legislature and which became effective May 9, 1945,
provides that in all countles having a population of 60,001 and not mere than
100,000 acceording to the lgst preceding Federal Census the county attorneys
in such countlee which do not have a Aletrict attorney, and where the county
attorney performe the duties of county attorney and dietrict attorney, the
county attorney shall apply to the Commiseioners' Court of his county for au-
thority to appoint such assistant county attorneye as he may require In the
performance of his duties, and the Commiesionere' Court is authorized to de-
termine the number to be appointed and fix the compensation teo be paid within
the limitations named therein, which shall be a reasonable one, not to exceed
$3,600.00 per annum. This law applies to Galveston County from and after ite
effective date.

Grayeon County. Thie county was at no time entitled to have a crimi-
ngl district attorney, and we direct your attention to what has herelnabove
been sald as to the validity of the laws which undertook to create such an
office. In 1930 the population of thias county was 65,843. Under Articles
3883.4 and 3891, the county attormey could have been paid $4,750.00 per annum,
Under Article 3902.4, the first assistant could have been paid $2,400.00 and
other assistants $2,100.00 per annum each. What has been above said as to
House Bill No. 798 aleo applies to Grayeon County.

Gregg County. The criminal district court of thie county wae created
by Article 199, Subdivieion 124, V. A. C. S. Section 21 thereof authorized
the criminal dietrict attorney of sald criminal district court to be pald &
salary of $4,250.00, and Section 22(a) thereof authorized a firet aesistant
criminsl distrlct attorney at $3,600.00 per annum and a second assistant crimi-
nal district attorney at $3,000.00 per amnum.

Harris County. The criminal district court of Harrie County was
created by Article 52-25 -~ 52-88 of the Cede of Criminal Procedure of Texas,
and Subdivision 52-43 thereof provides for the election of a criminal district
attorney. The 1940 population of thie county was 528,961, therefore, the
salary of the criminal district attorney is governed by Article 3912e-2(b)
which authorized same to be $7,400.00 In counties having a population in ex-
cess of 355,000,

The number and eslaries of asslstant criminal district attorneys
in this county are governed by Article 3912e-2(f). Under this provision nine
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agelstants could be appointed and pald the following cnm@enlation- two st
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one at $3,000.00 per annum; and three at $2,700 00 per snnum each. In addi-

tlon, should the district attorney be of the opinien that the number of such

aegistante 1s not adequate, he could, with the advice and consent of the Commis-

pioners' Court, appoint the following additional assistants and pay them not

to exceed the salaries mentioned: one at $i,250.00 per sannum; one at $3,600.00

per annum; one at $3,000.00 per annum; and two additional assistants at $2,700.00

Per annum aach.

Under the schedule submitted by you, the following assistants were
appointed and paid the stated malaries for each of sald years: for 1942, two
assistants at $4,500.00 each; three at $4,200.00 each; two at $3,600.00 each;
two at $3,000.00 each; and five at $2,700.00 each: In 1943, two at $4,500.00
each; two at $4,200.00 each; two at $3,600.00 each; two at £3 000.00 each;
and five at $2,700.00 each: And in 194k, two at $%,500.00 each; three at
$4,200.00 each; two at $3,600.00 each; two at $3,000.00 each; and five at
$2,700.00 each. It is our opinien, therefore, that all of sald assistants
and the salaries pald them were duly authorized under the law.

Senate Bill No. 279, Ch. 85, p. 122, Vernon's Texae Session Law Serv-
ice, which became effective on April 19, 19h5, applies to counties having a
population of 500,000 or more and includes Harris County. Section 6 of said
Act sete out the number of asslstant crimingl district attorneye that can be
appointed In said county and the ameunts of the ealariee that can be paid.

Harrison County. The 1930 population of thie county was 48,937.
Under Articles 38083.3 and 3891, the county attorney could have been paid as
much as $4,250.00 per annwm. Under Article 3902.3, the first assistant county
attorney could have been paid not to exceed $2,100.00, and other assistants
not to exceed $1,800.00 per annum each.

Hidalgo County. We find no authority for a criminal district attor-
ney in this county, therefore, what has been heretofore said in connection
with Articles 326k-9, 326k-11 and 326q 16 also applicable here, as there were
no other statutes authorizing a criminal district attorney in thils county.

Article 3912e-T7, which became effective July 5, 1941, provides that
the Commissioners' Courts in all counties having s population of not less than
100,000 and not more than 190,000, according to the last preceding Federal
Ceneue, in fixing the salarles to be paid the officers named in Bection 13
of Chapter 465 of the Acts of the Second Called Sesslon of the Forty-fourth
Legislature, (Art. 3912e, Sec. 13), where such salaries are determined in com-
pliance with the laws which existed on August 24, 1935, and are based upon
population, shall. compute  and fix the salaries of such officers at the maxi-
mum amount which could have been paid under the laws exlsting on August ok,
1935, according to the Federal Ceneus of 1940, and thereafter according to
the last preceding Federal Census,

-
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The population of this county in 1940 was 106,059. Under Articles
3883.5 and 3891, the county attorney could have been paid $5,500.00 per annum.
Under Article 3902.5, the first assistant could have been paid $2,600.00 per
annum and other assistants $2,300.00 per annum each.

Hill County. No criminal district attorney has heen authorized for
this county, and we agaln refer to the opinlons and statements hereinbefore
referred to, and especially to the case of Hill County vs. Sheppard, 178 S. W.
(2d4) 261, by the Supreme Court, which holds that the statute authorizing a crimi-
ngl district attorney for this county is invalid.

The population of Hill County in 1930 was 43,036. Under Articles
3883.3 and 3891, the county attorney could have been paid $4,250.00. The 1940
population was 38,355 and under Article 3912e, Section 13, he could have been
paid an additional 1% for each year, since the assessed valuations for 1941,
1942 and 1943 were $20,430,520.00, $20,438,098.00 and $20,357,450.00, respec-
tively. Under Article 3902.3, the first assistant county attorney could have
been pald not to exceed $2,100.00.

Jefferson County. The Criminal District Court of this county was
created and established by Article 52-160 of the Cade of Criminal Procedure
of the State of Texas, and Section 11 thereof provides that the county attor-
ney of Jefferson County shall be county attorney of this Criminal District
Court.

The population of this county in 1940 was 145,329, therefore, it
would be governed by Article 3912e-7 and what has been hereinabove said as
to Hidalgo County will also apply here as to the application of this Article.

Under Articles 3883.5 and 3891, the county attorney could have been
paid $5,500.00 per annum, Under Article 3902.5, the first assistant could
have been paid $2,600.00 per annum and other assistants $2,300.00 per annum
each.

A Special Federsal Censua was announced for Jefferson County on June
15, 1943, showing the population of this county to be 191,94%2. Article 3912e,
Section 19, provides that "Provisions of this Section shall apply to and con-
trol in each county in the State of Texas having a population in excess of
one hundred and ninety (190,000} thoueand inhabitants, according to the last
preceding Federal Census.” Therefore, the salaries of the county attorney
of Jefferson County and hie aesistants from and after June 15, 1943, are sub-
Ject to the provieions of sald Section.

Article 391ce, Section 19(d)}, provides that the officers therein
named, including the "district attorney or crimlnal district attorney," as
the case may be, shall receive a salary of $6,500.00 per annum, but no salary
is provided therein for a county attorney in a county having a population in
excees of 190,000. Bince the county attorney of Jefferson County is the county
attorney for the Criminal District Court of said county and performs the duties
of district attornmey, or criminal district attornmey, it is our opinion that he



Hon. C. H. Cavness, page lh (0-6676)

is entitled to the compensation prescribed for the district attorney or crimi-
nal digtrict attorney, under the rules of law laid down in ocur Opinion No.
0-3158 hereinabove referred to. It 1g our opinion that he was and is entitled
to a salary of $6,500.00 from and after June 15, 1943, This holding also has
support in the former law, in that it is provided in Articles 3883.6 and 3891
that, in countles containing as many as 150,001 or more inhabitants, the dis-
trict or criminal district attorney or county attorney can be paid as much

as $6,500.00 per annum.

Under Article 3902.5, the first assistant could have been pald not
to exceed 22,600.00 per annum and other assistants could have been pald not
to exceed $2,300.00 per annum sach to June 15, 1943. After June 15, 1943,
the appointment of msamsistants to Criminsl District Attorneys in Jefferson
County; or to the County Attorney, and the amounts of their ealaries, ie gov-
erned by Article 391l2e, Section 19(f), which provides for nine aseistants to
be paid the following salaries: two at $4,500.00 each; two at $4,200.00 each;
one at $3,600.00; one at $3,000.00; and three at $2,700.00 each.

It 1e further provided in said Section 19(f) that should & district
or criminal district atterney be of the opinion that the number of asslistants,
etc., 1s inadequate for the efficlent performance of the dutlies of his office,
with the advice and consgent of the Commissionere' Court, he may appolnt addi-
tional assistants and fix their salaries as follows: one not to exceed $4%,250.00;
one not to exceed $3,600.00; one not to exceed $3,000.00; and two not to exceed
$2,700.00 each. .

Your attention is also directed to House Bill No. 855, Ch. 307, p.
505, Vernon's Texas Sesslons Law Service, which became effective June 4, 19ks5,
and which provides that the county attorney in countles having a population of
more than 190,000 inhabitants accerding to the last preceding Federal Census,
where there is no resident district attorney or criminal diatrict attorney,
shall receive the same salary as provided for district attorneys or criminal
district attorneys in Section l-a, Senate Bill No. 374, Ch. 26, Acts of the
Forty-fifth Legislature, Regular Sesslon, 1937; and sald county attorneys are
authorized to appoint assistante and employeee in the same manner as is pro-
vided for district atterneye or criminal district attorneys under the provisions
of Section 1, House Bill No. 148, Ch. 68, Acts of the Ferty-fifth Leglelature,
Second Called Session, and that such msslstante shall be compensated as pro-
vided in said Section 1 of House Bill No. 148.

The first Act referred to is Article 3912e, Section 19(d), which
has applied since June 15, 1943, and the salary of the county attorney se pro-
vided for, is $6,500.00 per annum. The other Act referred to is Article 3912e,
Section 19(f), and authorizes the same number of assistants as has been author-
ized in this county since June 15, 1943, and said assistants can be paid the
same salaries as have been authorized to be pald since saild date.

You refer to the fact that the chief clerk employed by the criminal
district attorney of this county in 1942 and 1943 was not an attorney. There
ig no law requiring a chief clerk to be an attorney, but under the opinion
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of this department referred to by you, dated September 15, 1936, the salary
of such chief clerk should not have been used as a bhasis for the apportionment
by the State here under consideration.

We enclose herewith a copy of our Opinion No. 0-6499 holding that
the Special Federal Census of June 15, 1943, governe in fixing the amounts
of salaries after that date in Jefferson County.

Kaufman County. The populatien of thise county in 1930 was h0,905.
Under Articles 3883.3 and 3891, the county attorney could have been paid
$4,250.00 per annum. Under Article 3902.3, the first assistant county attor-
ney could have been paid not to exceed $2,100.00.

Tamar County. The population of this county in 1930 was 48,529.
Under Articles 3883.3 and 3891, the county attormey could have been paid
$4,250.00. The 1940 population was 50,425, and the assessed valuations for
1941, 1942 and 1943 were $21,278,295.00, $21,653,595.00 and $21,817,110.00,
regpectively. Therefore, under Article 3912e, Sectlion 13, the county attor-
ney could have been paid an additional 2% of $4,250.00 for each of the years
1942, 1943, and 1944. Under Article 3902.3, the first assistant could have
been pald not to exceed $2,100.00 snd other assistants not to exceed $1,800.00
per annum each.

Limestone County. The 1930 population was 39,497. Under Articles
3883.3 and 3891, the county attorney could have been paild $4,250.00 per annum.
The 1940 population was 33,781 and the assessed valuationse for 1941, 1942, and
1943 were $16,529,610.00, $15,607,655.00, and $16,176,100.00, respectively,
which, under Article 3912e, Sectlon 13, would have authorized the salary of
the county attorney to have been increased 2%, 1%, and 2%, respectively, for
the years 1942, 1943, and 194k. Under Article 3902.3, the first assistant
county attorney could have been paid not to exceed $2,100.00. We enclose here-
wlth copy of our Opinion No. 0-2560 which deals with the proper method of com-
puting salaries of county and dlgtrict officials In this county.

McLennan County. This county was at no time authorized to have a
criminal district attorney, and what has hereinbefore been sald as to the in-
validity of the statutes authorizing criminal district attorneys is also ap-
plicable here.

The population of this county in 1940 was 101,898, therefore, it
would be governed by Article 3912e-7 snd what has been hereinbefore sald as
to Hidalgo and Jefferson Counties as to the application of sald Article alseo
applies here.

Under Articles 3883.5 and 3891, the county attorney could have been
paid $5,500.00 per annum. Under Article 3902.5, the first aesistant could
have been paid not to exceed $2,600.00 per annum and other assistants not to
exceed $2,300.00 per annum each.
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Milam County. There was ne statute sutherizing & criminal district
attorney for this county, and what has heretofore been sald relstive to such
officials not belng authorized also appllies here. The 1930 population of this
county was 37,915. Under Articles 3883.3 and 3891, the county attorney could
have been paid es much as $4,250.00 per annum, The 1940 population wae 33,120
and under Article 3912e, Section 13, he could have been pald an additional
sum of 1% of saild salary for each of saild years, since the assessed valuations
for 1941, 1942 and 1943 were $15,376,735.00, $15,423,512.00, and $15,581,045,
reﬁpectively.

Navarro County. This county was not authorized to have a district
attorney and what has been heretofore sald a8 to criminal district attorneys
also applies here, if sald county was consldered as having been gubject to
the statutes referred to. The population of this county for 1930 was 60,507.
Under Articles 3883.4 and 3891, the county attorney could have been paid as
much ag $4,750.00. The 1940 population was 51,308 and under Article 3912e,’
Section 13, he could have been pald an additional sum of 1$ of sald amount
for each of the years inquired about, since the aseessed valuations for the
years 1941, 1942 and 1943 were $20,083,293.00, $20,090,547.00, and $20,608,666.00,
respectlively. Under Article 3902.3, the first asslstant could have been paid
as much as $2,100.00 per annum and other assistants as much as $1,800.00 per
annum. We also hand you herewith a copy of our Opinion No. 0-648lL, which deals
with the ealariee of the county attorney of this county. Ae to whether all
thoee referred to as assistants were actually entitled to be carried as such
would depend upon the services performed and, 1f they were not actually assiet-
ant county attorneys, they should not have been used as a basis for thie ap-
prortlionment from the State.

Red River County. The 1930 population of this county was 30,923.
Under Articles 3883.3 and 3891, the county attorney could have been paid as
mich ag $3,500.00.

Robertson County. The 1930 population of this county was 27,240.
Under Articles 3883.2 and 3891, the county attorney could have been pald as
much as $3,500.00 per annum.

Rusk County. The 1930 population of this county was 32,484, Under
Articles 3883.2 and 3891, the county attorney could have been paid as much as
$3,500.00 per annum. The 1940 population wae 51,023 and under Article 3912e,
Section 13, he could have been pald an additional To%, 70% and 66%, respectively,
for the years 1942, 1943 and 194k, since the assessed valuations for 1941, 1942
and 1943 were $91,210,805.00, $89,342,105.00 and $85,367,894.00, respectively.
Under Article 3902.2 the flrst assistant county attorney could have been paid
as much as $2,000.00 per annum and other assistante as much as $1,700.00 per
annum.

Tarrant County. The Criminal District Court for Tarrant County wae
created and established by Article 52-63 ~-- 52-87 of the Code of Criminal Pro-
cedure of the State of Texms, and Subdivieion 52-81 provides for a criminal
dietrict attorney. The 1940 population of Tarrant County was 225,521, therefore
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the Balary of the criminal district attorney of said county is governed by
Article 3912e, Section 19(d), which authorizes the sum of $6,500.00 for each
of the years inquired sbout in counties having a population Iin excess of
190,000.

The salariee paild to the various essistant criminal dlistrict attor-
neys for the years named vary in amount, and we are unable to charge any of
sald ealaries against any particular person, but Article 3912e, Sectien 19(£),
which applies to countles having a population in excess of 190,000 authorizes
all of the salaries in the schedulee submitted, except as hereinafter set forth.

You show in your echedule fifteen assistant criminal district attor-
neys for 1942, who were paid the following salaries: two at $4,500.00 each,
one at $3,600.00, one at $3,300.00, two at $2,880.00, two at $2,520.00, one
at $2,400.00, one at $2,340.00, three at $2,100.00, one at $1,920.00, and one
at $1,800.00. You show twelve for 1943 who were pald the following salarles:
two at $4,500.00 each, one at $3,600.00, one at $3,000.00, one at $2,880.00,
two at $2,640.00, one at $2,520.00, two at $2,400.00, one at $2,280.00, one
at $2,100.00, and eleven for 1944 who were paid the following salaries: one
at $k4,500.00, two at $3,600.00, one at $3,000.00, one at $3,180.00, two at
$2,700.00, and four at $2,880.00. Said Article 3912e, Section 19(f), author-
izes the criminal district attorney to appoint nine assistant criminal district
attorneys and pay them the following salaries: two at $4,500.00, two at
$4,200.00, one at $3,600.00, one at $3,000.00, and three at $2,700.00. In
addition, if he be of the opinion that the number of assistants is insufficlent,
he may, with the advice and consent of the Commissioners' Court, appoint addi-
tional assistants and pay them the following salaries: one not to exceed
$4,250.00, one not to exceed $3,600.00, one not te exceed $3,000.00, and two
not to exceed $2,700.00. It is our opiniecn; therefore, that salaries paid
gald assistante during the years mentioned were authorized under the law even
though the amounte pald were in scme cases less than the amcunt authorized,
except that fifteen were used and paid in 1942 when ounly fourteen were au-
thorized.

House Bill No. 241, Ch. T4, p. 106, Vernon's Texas Seseion law Serv-
ice, applies to counties having a population of 225,000 or more and less than
500,000 according to the last preceding Federal Census and would include Tar-
rant County. This law asuthorizes the district attorney to be paid a salary
of $7,400.00.

House B1ll No. 849, Ch. 271, p. 428, of said Law Service applies
to countles having a population of 225,000 or more and less than 500,000 and
algo includes Tarrant County. This law fixes the salary of the criminal dis-
trict attorney at $6,500.00 per annum up to January 1, 1946, and thereafter
at $T,h00.00 per annum. Under the rules of law set out In our Opinion No.
0-6728 hereilnabove referred to, House Bill No. 849 would govern the salery
of the criminal district attorney in Tarrant County, Iinstead of House Bill
No. 24l, since Houee Bill No. 241 was approved and became effective on April
10, 1945, and House Bill No. 849 was filed by the Governor on May 30, 1945,
and became effective ninety days after June 5, 1945, or on September 3, 1945,
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Therefore, Houge Bill No. 849 repeals House Bill No. 24l insofar as they are
in conflict, the conflict being that Houee Bill No. 24l provides for a salary
of $7,400.00 for the district attorney while House Bill No. 849 provides that
sald salary shall be only $6,500.00 to January 1, 1946, and $7,400.00 there-
after. Therefore, in connection with the ealary of the criminal district at-
torney of Tarrant County, it will be $6,500.00 per annum to April 10, 19h45;
$7,400.00 per annwm from April 10, 1945 to September 3, 1945; $6,500.00 per
annum from September 3, 1945, to January 1, 1946; and thereafter $7,400.00
per annum.

While "District Attorney" is named in House Bill No. 241 and "Dis-
trict Attorney" and "Criminal District Attorney" in Houee Bill No. 849, it is
clear that both of said bills were intended to apply to "Criminal District
Attorney", eince all counties within the population bounds named have such
official. '

Van Zandt County. The 1930 population of this ceunty was 32,315,
Under Articles 3883.2 and 3891, the county attorney could have been paid as
much as $3,500.00. The 1940 population was 31,155 and under Article 3912e,
Section 13, he could have been paid an additional sum of lO% of said salary
for each of sald years, mince the asseesed valuations for the years 1941, 1942
and 1943 were $24,067,999.00, $2k4,064,984.00, and $24,296,412.00, respectively.
Under Article 3902.2 the first assistant county attorney could have been paid
not to exceed $2,000.00.

Williamegon County. This county wae at no time suthorized to have
a criminal district atterney and what hae heretofore been sald as to the in-
validity of laws providing for a criminal district attorney in a county of this
slze 1B also applicable here. The 1930 population of this county was 4l 146,
Under Articles 3883.3 and 3891, the county attorney could have been paid as
much as $4,250.00. The 1940 population was 41,698 and under Article 3912e,
Section 13, the county attorney could have been paid an additional 2% for 194p,
2% for 1943, and 3% for 194k, since the assessed valuations for the respective
preceding years were $21,206,110.00, $21,799,940.00, and $22,195,150.00. Under
Article 3902.3 the first assigtant could have been paild not to exceed $2,100.00
per annum, and other assistants not to exceed $1,800.00.

A county attorney is required to be a duly licensed attorney at law,
and an assistant county attorney must have the Bame qualifications as the county
attorney. (Articles 331 and 332, V. A. C. S.)

The State Bar Act (Art. 320a-1), which became effective in 1939,
provides in part as follows:

"Sec. 2. There 1s hereby created the State Bar, which is
hereby constituted an administrative agency of the Judicial De-
partment of the State, with power to contract with relation teo
its own affaire and which may sue and be sued and have such oth-
er powersg ae are reasonably necessary to carry out the purposes
of this Act.
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"Sec. 3. All persona who are now or who shall hereafter he
licensed to practice law in this State shall constitute and be
members of the State Bar, and #hall be subject to the provisions
hereof and the rules esdopted by the Supreme Court of Texas; and
all persons not members of the State Bar are hereby prohibited
from practicing lew in this State.

"Within the meaning of this Section, all persons furnishing
evidence of or complying with any of the following provisions
ghall be deemed as now liceneed to practice law wlthin this State,
viz;

"(a) That he is now enrolled as an attorney-at-law before
the Supreme Court of thisg State.

"(b} A license or the issuance of a license by the Board
of Legal Examinerse of thie State authorizing him to practice law
within this State.

"(c) A license or the issuance of a license to practice law
within this State by any authority, which, at the time of the is-
suance thereof, wae authorilzed by the laws of thig State, then in
effect, to issue the licenge."

Section 4 of said State Bar Act authorizes the Supreme Court to pre-
pare and propose rules and regulations for disciplining, suspending and die-
barring attorneys at law, which said rules and regulatlong were to be eubmlt-
ted to the membere of the State Bar and a majority vete wage required to adopt
any or all of said rules and regulatione. Said Act alseo authorized the Supreme
Court to prescribe a fee not exceeding Four Dollars {$4.00) per annum per per-
son to be pald teo the Clerk of the Supreme Court.

The rules governing the State Bar, which were approved in accordance
with the above statutes, provide that the membership fee prescribed by the
Supreme Court shall be due and payable by each member to the Clerk of the Su-
preme Court on June 1st of each fiscal year, the flecal year beginning June
1st and ending May 318t of the next succeeding year; that a member in defaunlt
of payment of Baild fee for sixty days after it was due shall be regarded as
delinquent and shall be given written notice thereof by the Clerk of the Su-
preme Court. Then, if the delinquent member fails to pay such fee within thirty
dayse after said notice, he shall cease to be a member. Provislon 1s also made
that 1f at the end of ninety days after June let a member hae not pald to the
Clerk membership due for the current year the Clerk may strike from the rolls
of the State Bar the name of the dellinquent member.

You sBtate that some persons have been used ag assistant county at-
torneys whose names do not appear in the Texas Legal Directory, or the record
of the Supreme Court, as being licensed and practicing attorneye. We do not
think that the failure to find the names of eald sssistants in the Legal D1-
rectory would be sufficient evidence te show that they were not autharized
to hold such offlicial positione. As to the names of such assletants not be-
ing found in the records of the Supreme Court, we think it would be necessary
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to show that the herelnabove referred to rules had been followed and the names
of such assistants dropped from the membership rolle in accordance therewith
before it could be sald that sald asaistants should not be considered in con-
nection with the apportionment here under consideration.

If the abstracters, tax deputies and clerks referred to by you were
licensed attorneys, they should be carried as assistants but, if they were
merely what such names imply, then they should not be considered in connection
with making said apportionments,

As to the use of the names of stenographers, bookkeeperg and investi-
gatore as "asslgtants" in arriving at sald apportionment, we agree with the
opinion of thie department referred to by yeu, addressed to the Comptroller
under date of September 15, 1936, and it is our opinion that such ruling should
be applied to any of such employees whoee names appear in the echedule submit-
ted by you.

Article 3912e, Section 13(b), which provides for the apportionment
here under coneideration, does not fix any time for the payment of such appor-
tionment into the County Officers' Salary Fund of each county, but we suggest
that, since the Comptroller must necessarily deal with two separate appropria-
tione in each calendar year, he handle same as followa:

Make the apportionments at the end of each four months' period and
after proper statemente have been made showing the actual sums paid out, the
apportionments to be made after December 31st of any year to be for the pre-
ceding four monthe and te adjust any discrepancies or errors in the allocation
of the apportionments during the year ending on that date. The pther times
for the allecation of such apportionments can be after April 30th and August
31lst of each year, and fto be made only after recelpt of proper statements as
to the sums actually pald out by each of Baild counties.

We find two other counties that were eligible to share in these &p-
portionments for the years 1942, 1943 and 194k, as well as future apportion-
mente, viz: Montague County and Parker County. The 1940 populations of theae
counties were 20,442 and 20,482, respectively, and each of them had and has
a county attorney whe performs and is performing the duties of district attorney.

As to the effect of the Special Federal Census in Jefferson County
on that county's apportionment, we refer you to our Opinion No. Q-6499, a copy
of which is herewith enclosed. The apportionment of this county will now be
made on the basls of its having a population in excess of 190,000.

We are unable to find any statute autherizing the Comptroller to
make adjustments of thege appertionments where there have been overpayments
or underpayments in past years. It 18 our opinien that where any county or
countles have been underpaid in allocatiens prier te the calendar year 1945,
guch error or errors cannct be adjusted out of a current or future apportion-
ment, ag all such appropriations must be used for the year for whilch they are
appropriated, and 1t will be necessary for the Legislature to make a specific
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appropriatien for such purpose. Where any county haa recelved more in past
apportionments than it was entitled to, it is our opinion that the State would
have a clalm against euch county or countles for the sum or sums so received.

Your attention is directed to the following law paseed by the last
Legislature which will likely affect the amount of these apportionments in
the future:

Senate Bill No. 123, Chap. 179, p. 24l4, Vernon's Texas Sessions Law
Service, which became effective May 9, 1945, and which amends Articles 3891,
3902, 3912e, Section 13 and 3912e, Section 15, authorizes the Commissioners'
Court, under the conditione and as therein set forth, to Increase the salaries
of the officiale and deputies therein named as much a8 25%. Thie would include
sBome of the officials and asslistante here being consldered.

Yours very truly,
APPROVED OCT 31, 1gk5 . ATTORNEY GENERAL OF TEXAS

/8/ Carles C. Ashley
By /s/ Jas. W. Bassett
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