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In your letter of July 5, 194 ested
an opinion relative to certain trax ) :

letter you have submitted an ag ' sadpt of fasta‘“pre-~
pared by the exscutors ¢f tha

bs subaitted is attached
pitomized, The de-

s, died at ths age
fluensal pasumonitis,
- The decedent

left \ nheritanes Tax purposes at
" 9,2, the decedent made ocsrtain

osdent, & resldent ¢
of 77 years on FeWruary 18,

t .00 and consisting of (1) ecash
pr s made on December 19, 1942, and
retuxne cutors as Christmes presents, in ths amount
of « ¢ cancellaticn in «pril, 1942, of a

eviienced iwo fromissory notes dated respeciively iovem-
ber 21, 40, snd November 1, 1941, 2nd (3) an allowsnce mads
ic monthl yusnts %o & nisoce, who had received previous
finencial assistauce from the deosdent, aggregating for the
year 1942, §1,620,00, Decedant was 1a good bLealth at ths
time thess Lransfers were mads, whlch fact is supportad by
his physician's statsment. Jlthough several yesrs prior to
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1942, the decedent bad disposed of his interest in a large
mercantile ocorporation, bhe continued his business, oivie,

and philanthropic activities, going to his cffice each day
and serviny as an active member of the Boord of Dirsctors

of two large corporations. During the year 1943, the only
reported gift or transfer made by the dscedent wasg thet of

s chapter house of ths spproiimste valuse of §11,000,00, giv-
en $0 the Axmerioan Red Cross., The deocedeont's averszge annual
ingome during the years 1941, 1942 and 194) was spproxisately
$26,000,00, There 1s appended to the above statemsnt of
faots & gift scheduls covering years prior to 1942 and »
schedule in tabular form showing sll transfers froa 1930 to
1942. <Such achedules are submitted as tending to show that
the gifts made during ths year 1942 by the decedent svidenced
e prior ané continuing prectice of helping his relstives in
need of financial assistancs.

Artiole 7117, Ravised Civil Stetuses of Texas, as
saended, desoribes property which shall dbe sudject to inheri-
tance taxes and in the lest sentence of this article provision
is mnde for impeosing inheritance taxes under certain ocondi-
tions on property transferred within two years prior to the
death of the decedent, The analysis and interpratation of
this last sentence in {ts relation to the adove stated faots
is the gravamsn of this opinion, It provides:

Any transfer 24de by & grantor, vendor or
donor, whether by deed, grant, ssle or girs, shsll,
unless gphown tO the contrary, be deemed to have
YTE mnio 12 ccntexpiation of death and subjsct
to the same tax as Ecrc!n provided, if such trans-
fer is made within two (2) years prior to the death
c? tha crantor, vender, or donor, of a material

vt cf bkis estata, or if ths transfer made within
such period i Ir the nature of & final distribu-
tion of rrorerty and withcut adequats veluadls
ccnsideration.,™ { .uphasie ncled)

T™his provision cr:ztss & rsbuttacls presumpticr ast
srinefsrs of 8 mrtariel rert o th: decedent's astate O
tr:ngfars 4o the paturs of a flpal 4isti:ibaticn ©f property
234¢ within tvo years prior to his deatb, were nade by the
decedent in contexaplation of death {sse U, Z, v. ~ells, in-
fra) .o 4in this opicicn it is necessary to detsruine whether
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the %irts made by the decedent in 1942 4in the amount of
$14,620,00 were (1) s material part of his estate or in

the nature of a final distribution, and (2) whether the
facts suffioiently overoome the pressumption that they were
msade in contemplation of death,

That these gifte made during 1942 were not in the
pature of a final &istribution of the deocsdent's esatate
sesas %00 patent tO require discussion (ses infra), bdut
whether they oconstitute "a material part of his estate is
pot 80 obvious, Although this phrase, "a material part of
his estate™, is used in the inheritance tax laws of many
states other than Texas 2s well as in the Internal Revenue
Code of the United States (Title 26, Seotion 8lle, V.S.C.a,)
there has been little Judioial consideration of the meaning
of the phrease, and no standards have bsen establighed by
whioh any particulear cass can be measured, ZFrobdably the
~ first Judiole) consideration of the meaning of this phrass

was by the Supreme Court of Visconsin in In Re Ebeling's
Estate (172 N, ¥, 734, 4 A.L.Re 1519)s In this case the
court had under consideration a Wisconsin Ipheritance Tax
Act (Viisconsin Laws, 1913, ch, 643) which bas a provision
similarly written end including this identical phrase, In
considering what oomstitutes a material part of the decedent's
estate, the ocourt said:

"The next question is whether thess gifts,
or any of them, constitute a material part of the
donor's estate, Obviously the law would de sasier
of sadministration if 4t were more definite in fiz-
ing the charscter or size of gifrts to de deened to
have been made in contemplation of death. whether
that is practicable or poseidble we do not sugpest,
The use o0f ths word 'material' does not make the
lav impoasibles of administration. hathar a gift
ccnstitutes & matsrisl part of a dcpoor's astate is
left a judicial guestion. As the leglslature has
not attexrted tc define . ith axactness what ghall
ba ccrneidered a naterisl part cf an estate, naither
shall we, That question must be laft to be deter-
mined ir each cass as it arises, ., . "

And it was held that ocoasional gifts of .500,00 or {1,C00,00
should not be deemsd a material part of ap estate valued at
£330,0C0.00, It was alsc held that more than $75,000.00 given
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by the deocedent in units of 35,000.00 end $10,000,00 within
ons year prior to his death 4id constitute & material part
of the estate and was tazadle,

One year later, this same ocourt had this question
again under consideration (In Re Stephenson's Estate, 177
N, . 579). Citing the 3beling case, the court reaffirmed
that whether a gift is a material part of an estate 1g in
e20h oase a judioial question and further said: “while it
must be admitted that the ratio the gift bears to the whols
sstate i3 a very important faotor i¢ is not per ss the deter-
mining factor in each case, The sise of ths gift iteselsr ir-
respsctive of the size of the estate has a direct bearing
upon the answer. ., . "

The sbove cages (In Re Ebeling's Estate and In Re
Stephenson's Estate) are oited and quoted from st length in
Chage's Bxecutrix v, Commonwesalth {145 5. W, (24) 58) in whioch
the opinion was by the Court of Appeals of Kentuoky in bovenm-
ber 1940, In this latter case it is significant that in hold-
ing that $30,000,00 oconstituted a meterial part of the dece-
dent's estate, consideration was given to the time within
which the estate could be disposed of were the gifts continuaed.
ln this regard, the court said: "At that rate he would have
disposed of all of his entire estate within e few yeara,”

Whether the gifts in the presant case were 2 material
part of the desoedent'a estate is, therefors, 8 Jjudiciel ques-
tion whioh must here be determined by vcighing all of the faots
and ciroumstances, It appears that such a determination should
be governed principally by the following considsrations:

1, ©Only one of the gifts comprisine the total wasg
in axceas of .2,0CC.CC,

2, The one item included in the total in excess of
1R,000,0C was in fact & czncellation of a8 {5,(C0.00 indebted-
nass oricsinelly crasted 1in 19%4C,

3, Cne itsz included 1. the totsl in the amount of
%1,620,00 was in fact comprised of nominel amcntzly puyments
made by the dec€dent to a nilece.

Le The total of the gifts repressents only 2% of
the valuation of the decedsnt’'s sstate at the time of his
d.atho
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5. The total of the gifts represents 53% of the
deocedent's inoome during the year in which they wers mads and
414 not actually reduce the net worth of his estats,

6. Approzimately rifty years would be required to
distridute an estate of more than $700,000,00 at the rate of
$14,620.00 per year.

All of these ocnsiderations tend to the conclusion
that the gifts in question were not & materisl part of the de-
csdent's estate. 0 of them are compelling. nasguch as the
descedent's income during the year in which the gifts were nade
was almost twice as much as the gifts, it oould be argued that
pot only were the girfts not & material part of the estats but
that they ware made from deocsdant's income during thse year
1942 end were no part of the Shan sxisting estate at all, The
deocedent's estate was actually increased Quring that yesar,
Further, had the d4ecedent had no inoome whatsveyr, almost an
aversge lifetime would be requirsd to disposs of his estats
were gifts 1a the amount of thess mads annually,

There is next to consider whather, regardless of
the amount involved, thess gifts were made 1n "contempletion
of dsath"™ within the meaning of Artiole 7117, Revissd Civil
Statutes of Texas, os amended, The presumption created by
thia artiocle that ~2irte madse within two years prior to thse
date of desth shall be deemed to have besn mede in contempla-
tion of desth is reduttadle. (See United States v, Wells, in-
fra)., An inheritance tax is a "specis]l tax" and the statutes
imposing it should be construed liberally in favor of the tax-
payer (Lewis v, O'Bare, 130 S, W, {(24) 379). In the abssnce
of any Texas dourt deocisions in point, the decisions of the
United Statss Suprene Court should be followsd in construing
provisions of the Texas Inheritence Tax Lawa which verc, prior
to their adoption in Texze, included in the Fsdsral law. (Gae
Blackmon v. Hanson, 169 o. i {2d) 962.)

A leadine case i which the Vnited Ztates _upre=a
Court considersd the cquestion of cifts or transfers aade 1w
contemplation of deeth ss provided in the Interuel Reveaue
Code (ses Title 26, Section 8lle, U.S.Ceh.) i3 United ttates
v, “'¢llg, (283 U. S, 102), in which an extended discussion of
the msaning of this phrase was written by the late Chief Justi=-
ioe Hughes., The following excerpts from this copinion are
deemed to have a direct bearing on the lnstant case:

" + s+ .hils the interprstaticn of tkz: phrass
haa not bee: urifora, thzre n=<s bgs 2,r3e3ant uzen
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certain fundemental considerations. It is reocg-
nized thet the reference is not to the general
expectation of death which all entertain, It must
be a particular conoern, giving riee to a definitse
moti¥s., . . . Transfers in gonteaplation of
death are inoluded within the same category, for
the purpose of taxation, with transfers intended
to take eoffect at or efter the desath of the trans-
feror, The dominant purpe is L0 resoh sudbati-
: : is_and thus toO

y : dioia of a
valld gift inter vivos, tgi differentiating faotor
mugt be found in the transferor's motive. a
oontempiated’, ¢ ’
induces the transfer must de of the sort whieh
leads to testamentary disposition. . . . The
nsture)l and reasonadle inference whioh may be
drawn from the fact that but a short periocd inter-
venss betwesn the transfer and death, is recog-
nized by the statutory provision creating s pre-
sumption in the ease of gifta within two years
prior to death. But this presumption, dy the gtat-
ute before us, is expressly stated to be s redut-
table one, and the mers rsot that death ensuss
even shortly after the gift does not determine
absolutely that it is in contesmplation of death,

"As the test, despite varying oircumstanoces
is always to be found En motivs, if cannot be said
t ¢ determinative motive 1s laoking mersly

becauss of the abagnoce of & consolousness that
death is imminent, . . . Cld age may give pre-
monitions and proaptings independent of mortal
diseass., Yot ape in 4itself cannot be regarded as
furnishine a decislve test, for sound heslth and
nurposas assoclated vith life, rather than with
doath, mey notivate the transfer, lhe words 'In
ccntenplation of death' msan that the thought of
death 1s the impellinr cause of the transfer. . . .

"I it is the thought of death, as 8 controlling

motive prompting ths disposltion of Droperty, Lbat

382
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effords the tast, it follows that the statute does
not embrace gifts inter vivos whioh apring from a
different motive, . . . As 1llustrating trans-
fers found to be related to purposes associated
with 1ife, rather than with the distridution of
property in antieipation of death, the GOvernment

mnntionn trln rorl -adc 'for thc

supervision,

urpose of re=

ustrations are useful bdut

pot exhaustive. The purposes which may be served
by gifts are of great variety, It is comaon knowl-
edge that a frsquent inducement is, not only the
desire to be _cliov.d [ rol-onaibiliticl, buf to

pe .
withant partioullr cons ideration of thnt event,

There mey be thae desirs to recognize spesoial needs

or exilgencles or to disoharge moral o
The gratifiocation of suoch desires may bse a more

coapslling motive than any thought of death.

»
of carefully sorutiniz

o o Thers is no sscaps from the neocessity
the oireumstances of sach
of the donor 1in
eondition, and

to detao
t of

y
thus give effeoct tO the manifest purpose of the
statute.” (Emphasis added) (For other cases ses
Milliken v. United s*atna, 283 U. S. 18%; Nichols
v. Coolidge, 274 U, 5. 531; Colorado National Benk
v, Commission of Intermal kevsnus, 305 VL, 5, 23;
RBgcker v, 2t. Louis Trust Company, 296 U. S, 4LB.)

Using the above excerpts as a gulde and inguliring

into the decedant's xotives promptins the gifts in the pre-~

sent case, consideration has bean given to the rrincipal 1iteas

comprising the gifts as set forth in the above ugreed State-
mant of Factas,

Of the total gifts, 38,000.00 was given to five

relatives on Decembsr 19, 1942, and is returned es Christamas

pressnts,

This itam is made up of three gifts in the amount

383
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of $2,000,00 each and two gifts in the amouat of §1,000,00
eache Four of the flve reciplents thereof had previously
received gifts or financial essistance froi the decedent,
Uther relatives ot included had, prior tc 1942, besn given
varying amounts by the deocedent. Although the record does
not show that Christmas presents in amounts as sudstantial
a9 these had prior to 1942 been given by the decedent, it
has been noted that no Christmas presents whatever were mads
in the year following, At the time thsse gifts were made
the décedent was in good health and ths only sonsciousness
of death whioh might be imputed to him would lie in "the
premonitions and proaptings™ of 014 age., I% eppesrs, howe

384

sver, that these gifte were made through his "desire to recog-

nize speciel needs and exigenocies or to discharge moral ob-
l1igations.”

Of the total gifts, $5,000,00 was made t0O s nephew
in April, 1942, through the cancellation of an indedtedness
originally created in 1940, In 1936 the decsdent had can-
celled a larger indebtedness ($10,125,00) of s till snother
nephew in the same mannser. The original loan of $5,000,00
was made for the purpose of helping the nephew in establish-
ing & business. It seems apparent therefors that this
$5,000,00 1tem falls properly within the decedent's desire
"to have ohildren, or othsrs who may be the appropriate od-
Jects of the donor's bounty, independently sstablished with
competencles Oof their own.,"

Of the total, $1,620.00 was given in monthly pay-
menta t0 a niece during the yser 1942. The record shows
that the deocedent had been giving this niece various amounts
during the five years preceding. The reoord also shows that
this niece had lived in tha decedant'’s home as a c¢hild and
vas8 left a widow about 1930 with two Bons to malntsin und
sducate, It ssems apparent that the motive of this finanoial
agsiatance was tha decedsent's dssire to"dlscharge moral obe
ligations™,

Cn the vhole, 1t erpe=ras that these weres bcna fide
gifts inter vivoa azd thiat they were made for purposes "assoe
ciated with 1ife", The record reveals that the decedznt
recognized moral obligations to all of his relatives., 1In
view of the decedent's wealth and inocome thase gifts were nct
unusual, Certainly, they are not in 8 nature of "a testa-
mentary disposition™, =nd do not evidence any atteanpt on the
part of the decedant to avade the inheritsnse taz,
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The foregoing considered, it is conoluded that
(1) the gifte in guestion were not & material part of the
decedent's eatate witi. in the meaning of Artiole 7117 of
Revised Civil Statutes of Texas, as amended, and (2) that
(regardless of the amount involved) the faots subaitted are
suffiolent to overcomes ths presuamption that these gifts may
hav; been made in ocontemplation of desth as provided by seid
Artiols,

Acocordingly, you are advised that it is the opinion
of this orfice that the girts made by the decedent in the
emount of §14,620,00 during the year 1942 are not taxable
under the JInheritanoe Tex Laws of Texas.

Yours very truly

ATTORNREY GENERAL OF TEXAS

By

Jackson Littleto
Assistant
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