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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

: GROVER SELLERS
ATTORNEY GENERAL

Nonorable Claude Isbell
. Secretary of 3tate | iy, TIHO Oy 2y
Austin 11, Texas ;?, *o

Attentiocn: MNr. W. Luther Eates

Dear 81ir: Opinion Mo, 0-6T45
: Re: MNay the 3ecretafy

- disclose the neme

person de t

3 \ s department re-
« 0-5710, \approved on May 19, 1943,

consider its ini

as to cert oldi rein\coatained, which a ently
confliot with of Honse Bill No. 641, Acts of
the & Legislature, 76, which vas evidently

not donsidered by this t in rendering the opinion

Just reforred to:

st necessary to consider the proviiions

of Article 7089, Revised Civil Statutes of Texes, as smend-
ed, in 1 of the original legislative Act as vell as
the ame nts eto, as modified by House Bill No. 641,

Acts ASth ture, Regular Sosalon§b19h3, page A76

which is nov desijnated as Article 708Jb, Revised 01vii Stat-
utes of Texas, 1975, as amended.

Section 3 of House Bill No. 578, Acts 33rd Legls-
liture, Regular Session, 1913, Chapter 153, Section 3, page
328, 1s as follows:

AUA FALMITMISATIAN 16 TN AT CAMSTEIED AR A NFRARTMENTAL OFINION HNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST AFSISTANT
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"The reports reguired by this Act shell be
deemed to De griviloged and not for the iuapection
of the general public, but sny party or parties
vho are interested in the subject matter of any
report may, upok valid request in writing made to
the Sacretary of State, secure & copy of same.,"

. By Bouse Bill No. 180, Acts 36th legislature, Regu~
lar Session, 1919, Chapter A6, Section 4, page 87, the Legis-
lature re-enacted Section ¥ in its same terms end again by
Sehste B1ll No. 89, Acts 27th Legislature, Regular Sesaion, -
1921, Chapter 90, 8ection ¥, page 173, Section 3 was re-enact-
¢d in identical termas,

L

- Upon the ecodifioation of the statutes in 1925 -
tion 2 a» above s¥t forth, was codified in the Revised ﬁtht-
utes of Texas, 1925, as Article 7089, Chapter 3, Title 172,
which 18 in part as follovss

* « » Said reports shall bs daemed to be
privileged and not for the inspsction of the gen-
eral public but one interested in the subject
matter of report may secure & copy of the
same upoa valid request in writing mede to the
Seoretary of State., . . " -

In 1930, by House Bill No. 12, Acts 41st legisla-
ture, Fifth Called Session, 1530, Chapter 60, Section 3, gase
;?0,'Articlo 7089 vas sgein smended in part to read as fol-

ovVst ,

"Said reports shall be deemed to be privil-
oged and not far the inspection of the geharasl
public, bdut one interested in the subject metter
of any report may secure a copy of seme upon pre-
gontig; nn-nrg%davic to the Jecretary o ate, )

ng nature of such intezest. REach rt
shall svora to by either the president. vice- .

; gersl mansger,

eas Of esch of?fcor
. la eor to provide a meens Ior

BTV oCaas to Golleot sny Iranchise tex or

naltles, end in sll OLiler cases, each Torelgn
corpora%!on shall, fof such purpose, designate
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) rson resid in this 3tate whose naeme and
88 ven ot each report, . . <"
als ouwrs

It will De noted that the emphasiged portion of
the above enastment constituted nav matter,

The ssne Legislature also passed as 3ection ¥ of
this Act vhat is nov known as Artiocle 7089(a), Vernon's An-
notated Oivil Btatutes, providing for the report of addition-
el informetion, both financiel and non-finencial.

“  The legislature, in 1931, by House Bill No. 381,
Acts A?nd~legislature, Regular Session, 1531, Chapter 965,
Sections ? and 3, sgain amended Article 7039, Vernon's An-
notated Civil 8tatutes, end enacted what is nov known as Ar-
ticle 1l8le, Vernon's Annotated Pensl Code, but there was
nothing in the captien of the Bill emphasising the chenge
in the terms of Article 7089 or the addition of Artiole 1lile
to the Penal Code. :

~ Article 7089 as nov constituted and upon the con-
struction of wvhich is prediceted your request, 1s as follovs:

"Bxcept as herein provided, all corporations
nov required to pay an annual franchise tax shall,
betveen January lst and March 15th of each year,
nake a swvorn report to the Seoretary of State, on
blanks furnishsd by that office, showing the con~
dition of such corporstion on the last day of its
preceding fiscal year. The Secretary of State
may for good c¢ause shown by any corporation ex-

tend such time to any dste up to May lat, 3aid
roport shall give the cash value of all gross
assets of the ocorporation, the amount of its au-
thorized capital stock, the capital stock asctual-
ly subscribed, and the emount peid ia, the surplus
and undivided profits or deficit, if sny, the _
amount of mortgage, bonded and current indedbtad-
nsss, the amount andéd date of payment of the last
annusl, semi-annual, quarterly, or monthly divi-
dend, the amount of all taxes paid, or due and
payable separately to the Btate of Texas, or to
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any county, oity or town, school district, road
distriot, or other taxing subdivision of Texas,
for the preceding tax yeoar, the totsl gross re-
ceipts of such gorporation from all sources aud

the gross receipts from its business done in Texas
for the fiscal yesr preceding, vith a deteiled bel-

- - N e

suce lhaot and income and protit and loss state-
ment in such form es the Secretary of State may
presoribe. Vhere a foreigu corporstion has not
haretofore done business in this State snd is
grantod a permit to do business in Texas, 1t shall
le 1ts first report ss of the end of one year -
from the dny such pernmit wvas granted, vithin ainety
(90) days of such dste. Any corporation which
shall fail or refuse to meke its report shall be
assessed & penalty of ten per cent fEOJ of the
amount of franchise tax due by such corporation,
paysdle to the Secretary of State, together vwith
its franchise tax, 3Said report shsll be deemed
to bo‘Eg;vileg!g g%g uot_for the lunspection of the
nera ut a bona a.ocEEoIﬂor voing
ous per cent (iﬁ or more of ths outstandins stock
of any corporation, mey exemine such returas upon
pressuatation of evidence of such ownership to the
Résretary of S8tate. No other examinstion, dis-
closures, or use, shall be poermitted of sald re-
ports except in the course of somwe judicisl pro-
ceedings in which the Stete i3 a party or in a
suit by the State to cancel the parmit or forfeit
the charter of such corporation or to collect
pensaltiens for a violation of the lews of this
State, for information of any officer, of thie
" State charged vith the enforcement of its lavs,
including the Comptroller of FPublic Accounts, 3tate
Auditor and the State Tax Cormissioner. Eech re-

rt shall be svorn to by either the president
vgoo esidenl, secretary, treasurer or genera
RNANAL and ;E:If ive the neme and addressz o
each officer and ecLor.,  1n order to provide &
means for service ol [rocess L0 COliect any Iran-
nalties, and in all other cases,

chise tax or pe

each forelgm ¢ ration shall, Tor such purposs,
§§s§i§§§o some %grson roa!é?ggﬁ ) 8 Jtate wvhose
name ass e given ln each report.
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The 8tate shall have & Irior lien oa all corporate
property for all franchise taxes, penalties and
interest.” (Emphasis ours)

Art:lclo.luo of the Penal Code, iz as follows:

By the Hlanmatane af Atsta an anv athas Qtata
ad v wECtlGuRl'J Ui wuRkvd OF SAF CWwiSs Gvase

officer or employee, or any other persocn, having
access to any frenchise tax report filed as provid-
od b{ law, ineluding any shareholder who 1s permit-

" ted tO examing the rdport of any corporation as
provided in Section ? hereof, shrll makelnown fn .
any menner whatever aot provided by law the amount
or _sourcy %f %nc;_u;gl ofits, losses, expenditures
or a -] 8 Lhereo or any other %ﬂ'oru-

- &iod rta o the financial condition ol the
gorporation s orth or disclosed ln suah report,
' S & fine not exceeding

Thousand Dolfnrs ($1,000,00) or confinemsant in

jail for not exceeding ons year, or doth." (Em-
phasis ours) :

: By ths terxs of House B111 No, 641, Acts 48th Legis-
lature, aogbu.hx" Session, 1943, Chapter 318, page 476, now Ar-
ticles 708%Dp to h, inclusivs, the Leglslature attempted to modify
the provisions of the lest sentence of Article 7089, supra, read-
ing as follows:

“The State shall have a prior lien on all uor-
gorate property for all franchise taxes, penalties
aid interest.” .

The partinent paragraphe of House Pill No. 641, wvhich
thus bear upon the counstruction of Article 7039, are as follows:

"aArticle 7089b -- Validity as aegainst Mort-
gageas, eto,

"No lien granted the State of Texas by this
Chapter shall be valid as against any mortgagee,
pledgee, purchaser, party in possession or credit-
or acquiring righta, ovnership or lisens in such

operty unless and until nolice of such State lien
has been filed by the Secretary ol State as herein-
after proviced prior to the date on vhich such
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aortgages, pledgee, purchaser, creditor or person
in possesaion acquired such rights, lisns or ovner-
ship. (Ruphasis ours)

"Article 7089¢ -~ Secretary of State Author- |
ized t0 Record.

*™e¢ Becretary of State shall file and record
vith the Clerk of say County in which he has reason
to believe any corporation oving frenchise taxes,
penalties and interest, has resl or perscnal prop-
orty a gp%%oo of the taxes, penalties and interest
acoruing r this Chapter and the liens securing

the seme on & form prepered or approved by the Ate
torney General of the State of Texas

Ahowing tha
- name of the cor ation oving such taxes nalties
.. .and intersat, the Irauchlse Efkoa then gue and ow-
‘ ca attention to the possible addition-
s and ind

ﬁgl. penslitie ersst which might accrue
n ut ure. er the terms of this chapter,
TExpbasis ours)

"Article 70894 -~ Recording and Effect thereof.

"The County Clerk of sach county is harsty
authorized to eand shell file, record aand index the
notice provided for by the preceding paragreph,
both as a Chattel Mortgage and as a2 mortgege on
resl estate in accordence witih the statutes in such
cases mads and provided and wvhen so filed, record-
ed and ‘andexed, the same shall be and constitute
notice to all tles dealing with the reel &nd
personal proper%y of such corporation in said
county of the texes, penzltios snd interast tlhen
accrued and to acerue in the future and of the
liens herein grented the State of Texas." (Rm-
phasis ours) .

Reference is here made to Section ? of the Act (the

emergency clause) which {s too voluminous to set forth here,

wkich states the intent of the lLegislature in enacting this
smendment .

One of the fundamental rules of statutory construc-
tion requires that a statute be construed as a whole and that

648
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81l of 1ts parts be harmonized if possibls, 80 as to give eof-
fect to the entire Aot, according to the evident intention of
the Legislature. 1In acoordance vith this rule in interpret-
ing the statute, the Aot in its entirety should be considered,
sach part in connection with every other part.

: Another of the fundamental rules of coanstruction 1is
that vhere amb us or seemingly oconflicting langusge is coa-
tained in the statute, the oircumstances attending its paasage
vhich bear upon the legislative intent, and the state of the
lav at the time of its susctment, the conditions designed to

be dealt with, and good intended to be accomplished and the
g%i%higt sought to 5: remedied, should all be taken into con-
8 atlon.

i1 the“case o Petroleum Compeny v. Walker, 83 8.W.
{4} 979, held as follovs:

"So inflexible rule can be snnounced for the
construction of statutes, However, the dominant
ruls to be observed is to give effect to the inteun-

- tion of the legislature, Oenerally the intent and
meaning is obtained primarily from the language of
the statute. In arriving at the intent and purpose
of the law, it is proper to coasider the history of
the subject-matter involved, the end to be stained,
the mischief to be remedied, and the purposes to
be accomplished, o « o

It 1is also & fundamental rule that in construing an

amendment to a statute the entire history of the statutory leg-

islation from its original enactment muat bs considered in
connection with the interpretation of the meaning of the amend-
ment and not the vordiag of the statute alone,

¥ « « ¥hen a nev section has been introduced
into a law, it must be construed in viev of the
original stagute as it stands after the amendment
is introduced, and 1t and sll the sections of the
0ld lav must ﬁa regarded as a harmonious vhole,
all sections mutually acting upon each other.”

The foregeing rule of construction was adopted by

the Supreme Court of Texas in the case of Shipley v. Floydeda

Independent School District (Com. of App.), ?50 S.w. 159,

Jud ahnrgi‘apoaking for the Suprems Court of Texas
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Yollowing the history of Article 7089, 1t will be
noted that originally the franchise reports were hald to be

VF. o privileged snd mot for public inspection, but that aay person

- who was interested could ohtain a copy of the report from the
" Secretary o ate. This statutory provision vas unchanged
 until 1950 at ‘which time by legislative requirement the per-

n-on{i%gg;g!%g% vas required to submit an affidavit to the
Sepretary of Dtate to obitain such preport. same leg-

-;f.~ islative amendment it wvas required that cach report set forth
~r  the name and sddress of sach officer and director which, as
’ - oah resdily be seen, had no bearing on the report of tha

~financial condition or status of the corporation making the

.report. There was &lso added an additional requirement that

.. .every foreign Sorporatien should submit the name of a person
residing in the 3tats, together with his adéress, for the
service of process in suits for the collection of franchise

taxes or pcnultica._gﬁg in el)l other cases. This information
vas also tg be contl q report.

PFrom the foregoing, 1t is sslf-evident that the in-
tention of the legislature was that only those persons in-
terested from a personal or official standpoint should have
accens to the reports for the purpose of obtaiauing informa-
tion contained therein and in order to do so the nature of
such interest must be shown to the satisfaction of the Sec-
retary of State. It 1s alsc evident that the purpose of re-
quiring the report to contain the namss of officers and
directors, snd in the case of foreign corporations the name
of the agent for service of process, was for the benefit of
all persons vho had business dealings with the corporatlons
in question so as to snable them to avall themselvos of their
legal rights in connection with such business dealings.

It is true that vhen a domestic corporation is
chartersd in this State or a foreign corporation obtains a
permit to do business in this State, such charters and permits
and the informstion contained therein are public records and
available to the pudlic at large. These records furnish a
statement of the sapital stock of the corporation, the names
of the otrieors and directors and the priacipal place of
business, and 2ls0 in the case of & foreign corporation ob-
taining » permit, the name of the agent for service, but it
is & matter of common knowledge that from time to time the
officers, directors, the egent for service and ths principel
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.plloé of bﬁiingia of both domestic and foreign corporations are
changed without further required notice to the Secretary of
Stats, and hete such pudlic records become obsolete. On the

?; . .coutrary, the law requires that the franchise tex rsport dbe

rendered yearly by every corporation, both domestic and
. foraign, doing business in the State of Texas and hence the
-above information, while it pertains in no wvay to the finan-
;eial condition or status of the corporation in gquestion, never-
" thiless is a matter of public interest to both State officials
end private individusls who have business or other legel re-
Jations vwith the corporations in question, and for wvhose
benefit the above information is necessary a3 & matter of
_public policy.

Hovever, the legislature in 1951 again amsnded Ar-
ticle 7089 and required that the report coantain additional in-
formation eoucerning the financial condition or status of the
corporstion vhich had not thsreiofore been required, and which,
if availshle to the general publlic or particular individuals
vho asserted a prima facie titatus as interested persons,
might wvork mischief and irrevocable financial hardship upon
the corporations required to furnish such information. Among
the additionsl iaformstion 52 required vas a detailed bslzace
sheet and irzcome &nd profit and loas atatement, which as is
gself-eiident, would enable any person having access thereto
to ascertain whether or not the condition of the corporation
vés thet of sclvency or insolvenhcy.

Purscant to such legidation the lLegislature then
proceeded to deine wvho vere interested persons wvho should
have access %o ths information in question and the use to
vhich such information might be put by persons legaslly author-
ized to exsmine same, It will be noted in this connection
that the stockholder holding 1% or more of the capital stock
of tha corporation cowld not make public ths information con-
tained therein nor could the law enforcement officers of the
State use such information except in connectimwiti ¥ell de-
fined duties imposed upon tlem by the terma of the Article 1in
question. In order to insure that there vouvld be no mis-use
of the vitel information &s to the finsnclal c¢ondition, the
legislature provided by Secflon 3 of the amending Act & psnsl
statuse, heing Article lile of the Pensl Code, creating an
offense aud defining it ac & wmisdeansannr snd prescribing a
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punishment fcr the unlavful dissemination or publication bf
any of the data conteined in tle franchise tax report relat-
ing to the financial conditioa of the corporestion.

By such Act, under the general rules of statutory
soastruction above referred to, it was the maanifest inten-
ticn of the leglslature to hold as privileged cnly the in-
formation as to the financial condition of the corporation and
not other information as to ths neme of the corporatioan, the
officers snd direotors of the corporation, or the principal
office and place of business of the corporation, xhich as
stated in your request are availeble in other records. In
addition it vas certainly not the intention of the Legisla-
ture to keep secret the nsme of the agent for service of pro-~
cess, since the provisions of the 1330 Act carried through
verbatim into the 1931 Act provided that such name end addrass
should be available for use "in all other cases."” And the
Leginlature 1s not presumed to have intended the doing of a
useless thing.

In this connection ve call attention to e portion of
the opinisn of this depertment, being No. 0-4737, approved
September 3, 1947, as to the %gaatlon of leglslative inteat
in th¥ ensctment of Article 7089, as amsnded by the Acts of
the 470ud Legislature:

" o o It 18 evideat that the legislative
purpose in providing that the reports should be
privile from general public inspsction vas
primari { designed to prevenl persous from in-
quiring into the financial status of & corpora-
tion, possibly to iis embarrassment, and that
such an inspection was prohibited in the interest
of public pol:lcy. * s M

It is therefors the opinion of this department that
the Secretary of State may disclcse the name of the person
designated in ths franchise tax report as the agent upon whonm
service may be had, and the ansver to your question is there-
fore, "Yes." ,

You Inve called attention to the provisions of House
Bill No. 641, Ac._ “8th Legislature, Regular Sgssion, 1943,
Chapter 38, page 576, nov Articles 3089b to h, incluasalve,
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Revised Statutes of Texas, as Deing contradictory to portions
of the opinion of this department, being No. 05210, approved
Nay 15, 1933, and request a reconsideration of the opinien in
the 1light of the above enactment.

It 1is evident that at the t{msa the above opinion
was written and approved on Nay 1S, 1943, House Bill FRo. 641
had not been called to the attention of fhe writer of the ‘
opinion rfor the resson that no reference thereto vas made in
. opinion, end while EHouse Bill No. 631 was approved by the
Governor on Mey 13, 1943, navertheless it did not become #f-
fective until ninety days thereafter.

The adbove opinion in question held that the Secre-
. tary of 3tate vas authorized to state vhether or not franchisa

5. taxes had been paid but "nothing said herein is to be con-

strusd as authorizing a disclosure of the amount of the taxes
pald Af such taxes have been wholly psid, the smounts of
_taxes paid and dus if such taxes have been partiaslly paid,

or the amount of taxes dus or delinguent if such taxes have
not been patd,”

Reference to Articles 7089b, 7089¢c and 70894 quoted
sbove and particularlz the italieized portions thereof shows
that 1t vas the intention of the legislature to make 1t the
duty of the Secretary of State in connection with the enforce-
mont of the lien for delinguent f{rauchise taxes and penaliles
to publicisze and make a matter of public record the name of
such delinquent corporation, its principal place of dbusingss
snd the amount of all taxes and penalties not only then delin-
quent but also those ‘which might scerue in the future,” and
hence by no legal construction can it be asaumed that such
items &re privileged. '

As a matter of fact, from the data contained in the
ledger sheet showving the amount of tazes due by the corpora-
tion, it is manifestly impossible for any persmhaving access
thereto to0 ascertain any information as to the financial c¢coun-
dition of the corporation under the formula prescridbed in Ar-
ticle TOSX, since the only information to be dGerived from the
smount of iax due wvould be the amount of taxable capital which
the Secretary of 3State assesses for franchise tex due and
vhich is not necessarily the amount computed by the corpora-
tion in its franchise tax report, since additional assesaments
pay be made by the Secretary of Btate,
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You alao state in youwr lottcr of regueat as follows:

“This department has loug held to the view
that a disclosure of the names of the service
ageuts, officers and directors, and the place of
business of & corporatioh as shown in the fran-
chise tax reparts wes not a violstion of the
spirit and letter of Artiols 7089, R.C.8. of
Texas., The cousistent viev has been that the
restricted exanination referred to the finenoial
soudition of a corporation and its fiscal af-
fairs and that aince & corporation wvas dealing
with and must depend n the public for success,
the public, perticularly creditors and prospec-
tive inveators, vas entitlsed to such information
a8 to 1ts officers and directors. This viev vas
folloved up to the date of receipt of Opinion Ko.
0+5212, dated May 19, 1943,.°"

It 18 a vell known »ruls of lav in Texas that in the
cass of the coastruction of a stetute vhich is ambigucus in
its terams, contemporanecus departmental coastruction thereof
by the officials chargod with the enforcement of the law, and
vhich construction 1= adhered to over & period of years, is
highly persuasive, and vhile not binding upon the courts,
nevertheless vill be given great weight in the court's con-
struotion of such embiguity., 3ee McCallum v. Associated Re-
tail Credit Men of Austin, %) S.W. (24) 45 (Com. of App.)

In view of the previous coastruction by this de-
tment in Opinion Na. O~4§737 above gucted a8 to the legls-
tive intent in ensoting Article TO89 and the departmental
construction of said artisle given by the Secretary of State's
0ffice up to May 19, 1933, vhea Opinioa Ko. 0-57210, was ap-
proved by this department {vithout however overruling the
ior opinion), and in view of the enactment by the Lagilals-
ure of House B11l No. 641, Acts 48th legislature, 1943, it
is the opinion of this department that the name of ths cor-
poration making a franckise tax report, the names and ed-
dresses of the officers and directors of a corporation, the
location of ita principal plate of business, and the name aud
address of the nt upon vhom service of process may be had

' a8 shova by the franchise tax report &nd the axount of fren-
. chise taxes and peuslties due aud owing, if sny, by the
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3 oorporation to the Btate of Texas, may be furnished by the
5 Seoretary of 3tate. -

.—.‘
-t

L3

4 A21 those parts of Opiaions Fo. 0-5210, abproved
i May 19, 1943, and 0-3737, approved September 3, 1949, which
- are in conflict herewith are overruled.
: !6th1ng ian this opinion is to be construsd as pass-
ing ufon the validity of the provisiouns of House Bill Ko. 641,
Acts 48th Legislature.
~, Vory truly yours
iy / . ATTORSEY OENERAL OF TEXAS
. . Yz
Ly A A e O .
ST et By Cfa_/w
C. XK. Richards
Assistant
CKR :db
4 P s
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