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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hotaoradble Claude Isbell

Secretary of Atate A

Austin, Texas

Attention; J. L. NMoQGarity, Kead of Oharter

Dear 8ir: Opinion ¥o,
Re: Questioas Senate
5111 ¥o, 181 h Leg-
N .’ re [+ L
P orit ospital coo ives.

Your request for/op dn th
ter has been received and Qe c efully by this de-
partment.

(] llondod shall

yérporations mhy be oreat-
DONg, or/purposes, of owning and
pro jooperative hospitals, and
; --t. of providin; a suitable place 1in
: locality vhere members and families
ueh sorporations may obtain medic-
héalth, surgical, aursiag, houpitll-
g4 related services and betefits.?

. Corporatioas authorised Yy the pro-
vltions of this Act shall not be authoriszed to be
ereated in cities or tovas of more than tveaty-
five hundred (2500) population, sceording to the
1ast preceding Federsl Census.

Your first two Questions sre:

1. ™What per ceat of menbership fees can be
used to pay a solieitor of membders?"

NO COMMUNICATION IS TO SE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVID SY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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2, "NMust the solieitor of members de lnt-
ed & liocense or norlit from the Securities
. missisner of Texas?"

The sasvers to thauo questions depentd upon the a
plicability of the Securities Ast (Article 600s, V.A.C.8. )
to the sale of memberships in such an orgaaxsatxon as the
ho-pital coo eratives provided for by Senate J111 Mo, 181.
:“ii“n of the Securities Ast defines uovrlty as

ollovs:

*The term ‘seourity' or ‘securities’ shall
include eny share, stock, treasury stook, stoek
certificate under & voting trust agreement, col-
lateral trust certificate, equipment trust cer-
tificate, preorganization certificate or receipt,
subscription or reorganigation sertificate, note,
boad, debenture, mortgage certificate or other
evidence of indebtedness, any form of sommereial
paper, certificate 1n or under 8 profit sharing
or participation agreement, certificate or any
instrument representing any interest in or under
au oll, gas or mining lease, feeo or title, or an

prtificate or instrumeat rep ating or secur
'! ‘ (1IIIII][I][IIIIEI[l*ltillLM ocapits
IJIITllilllellIEIIFTT][I By CoN-
nvon at eontract, or ar Astru-
only knovn 88 & sqey v- * simil-
nr o i: ose herein referred to or not.' (Bmphasis ours)

A l-horlhip in a hospital cooperative certainly
would be & "sertificete . . . rtprcsouttng » +« o 88 interest
ia sny or 811 of the . . . assets” of such sooperative, and
the sale of such membership vould be withia the purviev of
the Aot unless exempt by the provisions of Section 3. Sub-~
division (a) of Section 3 of the Securities Act 1is as follovs:

"Any soenri:g or membership issued b{ e eor-
gorltton organized exclusively ror edusational,
oavoleat, fraternal, charitadble, or reformatory
purposes sad oot for pecuntary profit, and no part
of the net earnings of which ftnures to the denefit
ot any stockholder, shareholder, or individusl
member, and wvhere no commission or remuneration 1is
paid or given o is to bde paid o '1voa in gonngs-
tioea with the disposition thereof.
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Is & hospital eocperative aonteaplated dy Se+nate

Bill No. 181 s charitadle corporvation? We $hink not, de-
:guc the faots that this Bill denominstes it such. A charit-

le eorporationhas deen variously defined in these terms:

A voluntary association organised to provide for
monthly payments, medical, surgical and hospital oare for
nekders vho vere smployeses of & reilvay company, and main-
taining seversl hospitals, vas not operated oxniulivcly fer
"charitable" purposes, so &s to be exempt from secial secur-
ity taxation, notvithstanding that railvay ¢ oy made &p-
preciable gifts to association each year, and t some
charity cases vere taken care of, and association had no
net earaings. 3mith v. Reynolds, A3 P, Supp. 510, 51h,

"Charitable” in statute exempting charitable oor-
porstions from the payment of unn-ploz-ont sompensation tax
is limited to organizations maintaiuned execlusively for slee-
nos purposes. lexington Cemetery Co. v. Commonwealth,
(Xy.) 181 8.%. (23) 699, 702,

The term "charity" alvays connotes the public gem-
erally, or the pudlie at large, or at least an indefinite
section of it, as distinguished from a definite section
thoreof, and & "sharitable use” i{s one that exists for per-
sons uncertain, &s the public at large, or soms gensrasl :
seotion of it, such as poor or the heedy. In re Aitman's
Bstate, N.Y.8. 601, 87 Miss. 255,

: Therefors, it is the opinion of this department
that the ssle of memberships in the hoapital cooperatives
contemplated by Senate Bill No. 181 is subject to the pro-
visions of the Becurities Act. Section 7 eof the said Secur-
ities Aot provides:

*In the eveat any dealer as édefined herein
shall sell or offer for sasle aay preorgaaisation
certificate or receipts, or shall in say manner
solieit subsoriptions to or in eay propossd cor-
peratien, trust or joiant stock sompany propossd
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to be formed, the Besretary of State may re-
Quire, if he deems it tasessary teo protect the in-
toru{l of prospestive subacribers or eertificate
helders, the dedler 20 offering sush seeurities
for sale to deposit all moneys and funds receiv-
od from the thereef, exeept such amounts
thereof as the Sesretary of State may have under
this Act alloved as preerganisstion expenses sad
comaissions for the sale of suth security, to be
deposited im & trust secount ia soms bank or trust
oompany doing dbusiness fa the State of Texas
uatil sush time as such proposed company uhlh
have s0ld the minimum amount of capital to au-
thorize {8 to degin dusiness ia Texas, at vhich
time the dDank or trust compaay shsll traasfer
suwch funds to the proposed sorperation aad its
executive officers for the purpose of permitting
it to undertake its dusingss, In the eveat such
proposed ¢ 48 herein defined shall fail
vithin two Yoars to sell the minimum amount
of capital necessary for the bdegluning of dusiness
in Texas, the bank or trust company shall return
to the subseriders that portion of the funds

-—that had been deposited under sueh preorgaanizs-
tion agreement. At the time of making the de-
posits, as herein provided for, the dealer eor
fissusr shall furaish to sueh denk or trust com-
pany the names of the peresons purchasing or subd-
scribing for such securities, and the amount of
Boaey paid in by eash.

"he 1 sXpensss, ind rEenisat ot
EDengen and &i) commiasions pald to jueR ©
any proposet eonpcn; is herein defined, :r:))

opocyd sompeny.” (Mphasis ours
“  The organisation expsnses, including all soamis-
sions d te smen, of the cooperatives, must not ex-

ceed per eett of the total amount of capital sought to be
employed in such proposed sompany.
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In sasver to your second question, it is the opin-
fon of this department t the selieitor of members must

have ¢ lieetse or permit from the Seswrities Commissioner
of Texas.

N Your third, fourth and 211th Questions are as fol-
ovet

"If the act does not Lecome effective
antil 950 days after adjournment, can the sharter
be prepared ucoy and placed om file vith you aand

there held pending sald effective date of the
sct?”

4§, "Can the soliecitation of mesbers begin
aovw, prior to the effective date of the act, and

the fuods compounded to be returned 1f the charter
is rejectear"

5. "Can the proposed members mov enter iato
the purehase of & proposed sitet”

The effective date of Senate Bill No, 18] bdeing
September ¥, 1545, these Questions are moot and ve deenm it
uanecessary to ansver same.

Your sixth question is:

6. "wWhat will the filing fee be for each
such sharter or an amebdment thereto?"

Artiele W 1A provides in part as follovs:

"Ihe Secretary of State is suthorised and
required to charge for the use of the State the
folloving other fees:

‘gpggbrillag agh charter, amen(meat or sup-
plemen reto, of & privete derporstion crested
for any other purpose ngg?g’%!éggtiggg%é profit
or benefi§, & filing fee o Y .00) Dollars,

e r——

L
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provided that 1f the authorised sapital stook of
said eorporation shsll exceed Tea Thoussad (4$10,-
000,00) Dollars it chnll bo r quired to pay sa
addisional fee of Ten Dollars for each
additional Ten Thousand Qlo 0.00) Dollars of
1ts authorised sapital stock or fractional part
thereof after the first." (Dmphasis ours)

In aasver to {our question No., 6, you are sdvised

that a f1ling fee of mnot less than fifty ¢odiars s required

upon the filing of such ocharters, smendmenls, or supplemeats

;2;§O=p, gﬁlthn hospital cooperatives provid.d for in Benate
(-8 .

Your seveath question is:

7. "May s group of eitiszens living inside
the corpoanto 11-1:: of & towa vith a population
in exoess of 2,500 organize and operate such &
corporation 12’ the hospital 1s located outsidc
the corporate limits of such eity or townt"

The obvious intent of Senate B1l)l No. 181 1s to
permnit the ovaning snd operation of hospital cooperatives in
snkller communities vhere such servigces are not nov avail-
sble, The wording of 3ection 2, hovever, 1s obscure. It
provides that such oorperationl "shall mot be authorized
to be or ;5 ted in eities or tovn- of more than tveaty-five
hundred 00) population.® This language can mean only
that such corporations shall not estadlish and maintal
hospital sooperstives in cities or towans of more than
population. There is aothing in the Ast whieh voulsd prohibit
persons who are resideats of larger towns from organizing,
or being members of, & cooperative to be estadblished and
maintained outside of such tevz, as long &s such eooperative
g0lpitll :s logated in the immediate locality vhere the mem-

ers reside.

Your eighth question i{s:

8. "should the requirements with respect
opulation appear on the face of th. ocharter
y aa affidavit attached thereto?’

Artiocle 1304 provides as follows
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“A charter must be prepared setting forth;
"l. The name of the eorporatioa;
"2. The purpose for vhieh 1t is formed;

"S. The place or places vhere its dusiness
is to be transasted;

"N, The term fer vhish 1t 1 to exist;

*5. The aumber of directors or trustees,
and the names and residences of those vho are ap-
pointees for the firet yearn)

"6. The emount of its ecapital stock, if aay,
and ths number of shares iato vhioh 4t is divided."

Article 1309 sontaina these provisions:

"If the Seoretary ef State is not satisfled,
he may, at the expelss of the incorporators, re-
quire other satisfactory evidence befors he shall
be 5equ1rod to receive, file and record sush chart-
ar,.

You are advised, therefore, that there need de no-
thing on the face of the charter of such & corporstion regard-
ing the population of the e¢ity or town i or sear whisch such
coopsrative is to be established. JNovever, the Secretary of
State may require evidense that the provisious of thse Aet au-
thorising the creation of sueh corporstions have deen met., It
is the epinioa ef this department that vhen the face of the
charter fails to show the populstion of the city or tova in
vhich the cooperative hospital is to De located, you vwill be
gulttriod in requiring evidence satisfactory to you of sueh

act.

Your gpinth question 1s:

9. ™May the charter of such a corporstion
provide for the issusnse of eapital stoek?t"

Article 1302 gs amsnded by the provisions of Senate
Bill No. 181 does not prohidit the issusase of sapital stock
by a corporation ereated for the purpose of ovning snd operating
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& nog-profit eooperative hospital. In the absence of a pro-
ibition, ve knov of no reasoh why such sorporation cannot
provide for the issuance of capital stosk,

Your teunth guestien is:

10. "If the sorporation is orgenized vith-

out ¢apitsal stock, should the sharter make a pro-
—~——vision as to the soures of the verkiat oapita
of the corporation and as to its right to own

property and equipment?”

In view of Article 1304 and Artiecle 1302 as amended
by Senate Bill No. 181, if e eorporation for the purpose of
owning and operating a sooperative hospital is organized vith-
out ¢apitsal stock, the charter need not make any provisioan
regarding the source of the vorking ocapital and its right to
OWR property and equipment,

Your eleventh Question 1s:

11. "Will such s corporation have to pay a
franchise tax and 1f it does hov will such tax be
computed?®

Subseotion (8) of Article 7084 provides:

"Except as herein provided, svery domestic
and foraggn corporation heretofore or hereafter
chartered or authoriged to 4o business in Texas, or
doing dusiness in Texss, shall, on or bafore Nay
1st of each year, pay in advence to the Secretary
of Btate s franchise tax for theYyYear folloving,
based wpon that proportieon of the outstanding
capital stock, surplus and undivided profits,
plus the amount of outstanding bouds, notes and
dedbentures, (outstanding dbonds, notes and deben-
tures sheall include all wriltten evidences of iadedt-
edness vhiech bear a msturity date of ons (1) year
or more from date of issus, and all such instru-
ments vhioh bear & maturity date of less than one
(1) year from édate of issue dut whied rcxrolont
indedtedness vhich has remsinad outstand for a
period of one (1) year or mere from date of insep-
tion, bat vhich have Deen reneved or extended, or
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refinsnted by the issusnce of other evidences of
the indebtedness, whether to the same or other
parties and 1% is further provided that this tera
shall aot inslude fnstruments vhich have previous-
1y been 0lsssified as surplus) as the gross re-
ceipts from its business done in Texas bears to the
total gross receipts of the ¢ ratioa from its
esatire business, vhieh tax shall dDe computed on
the dasis of One Dollar (§1) per One Thousand Dol-
lars ($1,000) o2 freetiooal part thereof; provided,
that such tax shall not dbe less than Tveaty Dollars
($20) in the case of any coag:rttion, including those
vithout capital stook, and there provided further
that the tax shall in no case bDe eomputed on & sam
less than the assessed value, for State ad valorsm
tax purposes, of the property ovosd by the corpors-
tion ia this State. VWhere 8 foreign sorporation
~applying for a permit has theretofore done no
business in Texas, such tax shall not be payabdle
uwatil the end of one (1) yesr from the date of such
permit, at which time the tax shall de computed
accordiag to first year's business; and, at the
same time, such corporation shall also pay its tax
in advance, based upon the first year's bdusiness,
for the period from the end of the first year to
and ineluding May lst folloving. In all other
ocases, the tax shall be computed from the dats
contained in the reports required by Articles 7087
aad 7089, Capital stock as applied to corpora-
tion: vithout capital stock shall mean the net
asset 8.

The corporations which are exempt from the paymeat
of & franchise tax are eaumerated in Article TO9A, which pro-
vides as follovws:

"The franchise tax imposed dy this ehapter
shall not apply to any iansurance company, surety,
guaranty or fidelity company, or aay traasportation
coapany, or any sleeping, paiaco car and dianing oar
ocompany which is nov required to pay an annual tax
masured Dy their gross receipts, eor to eorpore-
tions having no capital stock and organized for the
exclusive purpose of promoting the public interest
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of any e¢ity or town, or to corporations organised

for the E:rpolo of religious vorship, or for pro-

viding places of durisl not for private profit,

or corporations orgeniszed for the purpose of hold-
ing egricultural fairs and encouraging sgricultur-

oY essewt mesd @ am fam atulaedtVTe sadusablianel oivomoses.=
B4 VUl PULWF) Wi 4VE P LVWAY ‘u‘z-'&vm W yvegew,
]

or for purely public eharity.” (Bmphasis ours)

As indioated in our answers to your first tvo ques-
tions, the sorporations provided for in Senate Bill Fo. 181
are not organited for "purely zﬁbiic ehsrtt},' and therefore
they are not within the exemption provided for in Artisle
TO9A, It is the opinion of this department that such cor-
poration, whether it issued capital stock or not, must pay
& franchise tax computed &s provided for in Article TOSH,

Yory truly yours
ATTORNEY GENERAL OF TEXAS

w Uity LMl
Arthur 1. Noller

Assistant -
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