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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

don. Arncld ¥, Frenklin
County Attorney
Atasoccsa County
Jsourdanton, Texes

Oplnicn No.

pespr TiF: “hether that \on of the

Bewlir County Line
pfficially designated es

orwise ocogplied with require-
s of Einute No, 17306,

¢ letter frem Judge Ccott, dated “ctober
qt8 out the fects necessary to the determina-
in, wWe are copying 1t es follows:

foout ¥eroh ), 1928, Niead Zistrict 3-A
 County was ore¢ated and tonde voted in
7t or 3165,000.00, During thet year, 1928,
proceeds of tteae bonda were spent for the c0ustruo-

tion of epproximately 13 miles of peved roasd, ap-
proximately 11 miles of whleh wes from Foteet north

to the Bexar-Atascosas County lLine,

“During the yeers 1935-.and 1936, s hard-surfeced
highway was bullt from Poteet to Jourdanton. This road
wos bullt with County funds and ¥F4 projeets, and no
bonds were lssued fcr this purpose.
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Hon. Arnold ¥, Frenklln, pege 2

"Yor several years subsequent t$o the completion
of the road from Poteet to Jourdanton, many efforts
were made to have this road designeted by the State
Highway Commission a8 & part of the State Highway
System. On seversl cocsslons delegations epresred
before the “tate Highway Commiszsion for this purpose
and finelly on May 20, 1940, a delegation of 157
citizens of ths Poteet community, heasded by the Coun-
ty Judge of Atascosa County, together with & amsll
delegation from Bexer County, appeséred defore the
Commission, and st thet meetlng the following resolu-
tion was entered on the minutes of the State Highway
Commi salon;

tMinute No.17306
Mey 20, 1940

*In BIXAR AND ATACOSA COUNTIEZ, {¢ is
ordered thet & highway be designated ex-
tonding from a connection with the Highwey
2ystem at or near Jourdanton sortherly to
a connection with U. S, Highway No. 8) nsar
the sout: oity limits of San Antonio passing
in the vioinity of Poteet.

'"This highwey designation is made o
ocndéition that the Counties involved will
sgree in sdvence to transfsr title of the
existing right-of-way to the “tate Highway
Department snd on the further condition
that the Countiss will supply such eddi-
tional right-of-way in the future when so
requested es may be required o¥ widths and
or location approved by the Highway Depert-
ment. State maintenange of this designa-
tion will not be ascumed until the Countfea
have pleced the exlsting road in an sceepta-
ble stste of repeir.

*It is understood that the Highway
Department is aot in position finenclally
to provide for construction or reconstruo-
tion of this designeted highway at eny time
in the near future.

'Thie order of the Commission will be-
oome effeotive at such time sn it is aec-
cepted officlally by sppropriste resoluticons
passed by the governing bodies of Bexar and
Atesoosa Counties,!
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Hon. Arnold W, Frenklln, page 3

"Irmediately theresfter, at the next regular
reeting of the Commiasioners’ Court at Atascosa’/
County held on June 10, 1940, eppropriste resodu-
tion was entered in the minutes of the Commisslon-
ers' Court of said County egreeing to the ocndi-
tions of the designation and esuthorlzing the
County Judge to execute and deliver to the State
Highwey Depertment desd to the negesssry right-of-
way as required by the Depertment defore taking
this road over for maintensnce. A csertified copy
of this resolution was furnished the Highway De~
partment and a eopy thereof is attached hereto.
Shortly thereaftsr, by decd dated June 27, 1940,
sald right-of-way wes conveyyd to the State Highway
Depertment and deed was delivered to the Division
Zngineer at Sen Antonio, Texas. The Divislion Engi-
neer acknowledged receipt of same snd reported that
the decd had bdesn forwarded to the main office of
the Depertment at Austin, Texas., This deed is of
record on page 234 of Yolume 147 of the Leed Records
of Atescosa County, Texas, and the title of this
right-of-way hes been in the “tate of Texas for
nore then five years dy virtue of seid deed, Certi-
fied oopy of seid deed is attaocohed hereto, Alszo et-
taohed hereto esre coples of letters from Highwsy
Commissioners Bobbitt snd Hines.

®It 1is ednitted that Bexar County did not ommply
with the oconditions of the dealgnation of ¥ay 30,1940,
and thet the Righway Commission did not teke cver the
maintenance of ssid highway from Potest north until
Szptamber 1, 1945, when it passed the following resolu-
tiea: .

‘Yinute 21383
August 22, 1945

‘In ~Cos D NTIk3, IT IS
ORDERED that a Stete Highway be designated
from the northern terminus of Highway Xo,
346 at Poteet in Atancoas County, extendling
northerly to San Antonio in Bexsr County, .
and the Stete Highway ZPngineer ia direocted
to assuce malntensnoe of the oxistling roed,
whioch will serve s the temporery route for
this highway, effective September 1lst,.'
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"In view of the adove fects all of whieoh ,
sre & matter of record with the Highway Depars-
ment snd the Commissioners' Court at Atesoosd
County, Texas, pleasge snswer the following
question: ¥es not thet portion of the highway
from Jourdanton through Poteet to the Bexar
County Line officlally designsted as part of
the “tate Highway Systam at the time Atesqoss
County delivered its deed to the Highway Com-
mission and otherwise aomplied with require-~
nents of Minute No. 173067

"I hend you herewith s bdbrief covering the
question of law involved as I see it."

From your brief whioh is sttached to your request for
Opiniogi we quote from page 3 of “tste Highway Commission Minute
No. 19374:

*"Minute No. 19374 - 4~29-42 Highway 7346

"In Atascoss and Bexar Counties: It is or-
dered thet Minute No. 17306 de snd is haredby
cencelled. It is further ordered that a Highway
be designated from Jourdasnton to Poteet slong
the route of the recently completed roed and the
“tete Highwey Engineer 1s diregted to assume
msintenance thereon effective the date of this
Commliselon order.”

From the fects contained in the brief submitted by
you, it 1is obvious thet Atasgose County fully complied with
the provisgsions set out ss oconditions precedent in the Highway
Department's Minute No. 17306, a3 evidenced by your letter of
transmittel of the deed to the Highway Engineer and the subse-
quent recording of the deed in the ieed Records of Atascosa
County. FHowever, 1t ls steted in your letter thet "it 1z ed-
mitted that Bexar County did not comply with the conditions of
the designation of May 30, 1940. . . ."™ Upon this edmission,
we think our oconclusion hereln muast be based,




Bonorable Arnold W, Prenklin, page 5

Opinion No.0»5935, deted April 25, 1944, and ocited
by you in your dbrief, was dased upon & set of fects ‘and upon
e ¥inute of the State BEighway Commission which &4i{¢ not oon-
tein a desigpnation which would have the effect that the oon-
dition in Minute No, 17630 contalned. The facts in the case
upon which that opinion was prediocsted required nothing more
than thet the Commissioners' Court purchase the additionsl
right-of-way and when the Commissicnere' Court, deing so 4i-
rected, subsequently performed the se¢t of soquiriaog the addi-
tional right-of-way, all conditions precedent had bBeen met.

The eondition to de performed in the instant situs-
tion required that the counties of Atescosa and Bexsr oomply
with certein requiremsnts, and quoting from such kinute, we
find the rfollowing:

*This highway designation was mede on condition
that the ¢ounties involved will agree in advancs to
transfer title of the existing right-of-way to the
State Highwey Department and on the further oondi-
tion that the counties will supply suah esdditional
right-of-way in the future when so requested as mey
be required of widths end on loostion approved by
the Aighway Department. State maintensnoe of this
designation will not be assumed untlil the counties
have pimced the exiating road in an acoeptadble
state of repeir.®

In view ot the express provisions of the act of the

Highway Commission, a2 reflected in Minute No. 17306, the con-

ditions precedent muet be met by both counties defore the Highwey
Commission’s set would be construed by us to constitute a designa-
tion for stete highway purposes snd make such county roed s pert

of the State Highwey System,

The Stete Highway Commission is delegated the discre-

tionary power to select the rosds and/or routes whioh shall

constitute the Stete Highwey System, and they ars elso suthorized
to meke such designations as they see fit with conditions to be

performed by the counties before a temporary or preliminary

designation becomes & rinal designation suffiolent to bring such
county roed into the State Highway “ystem., We find nothing ia the
statutes whioh would preclude the Highway Depertment from meking
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such preliminary designations and nothing to prevent them
from imposing upon the counties s gondition precedent before
s finsl designation should bde made, o
K
Atapoosa County performed its part of the require-

ment of the oconditione)l designaticn and it 1s perhaps unfor-
tunste thet she aould not prevail upon her sister county to

comply es readily inm order that such Highway could have been
finelly designsted in 1940; however, such amission of Bexer

County was fatel to the conditionel designaticn as the offer
or tender of the Highway Commission wes not acocepted.

Therefore, it 1s the opinion of this department that
the pertion of the Highwey fram Jourdanton to Poteet along the
route as set out in Minute No. 19374 of the Btate Highwey Com-
mission, dated April 29, 1942, Yecame a part of the State
Highwey System of this State on such date of April 29, 1942,
and that the remainder of the county roed referred to in your
inquiry did not become & part of the State Highway System bdy
designation until August 22, 1945, et whieh time the State
Highway Commission, by Minute Ko. 21383, finally deaignated
such route extending from Poteet in Atascoas County northerly
to TSan Antonio in Bexar County.

Our Opinion No. 0-5935, above referred to, and oited
by you in your drief, is not ir oonfliet with the oonelusions
herein reached, for the faocts diescussed in thet opinion ere
entirely different frou the rfasts in the instant cese,

Yours very truly,
o ATTORNEY GENERAL OF TEXAS
4%_,<ri3"f“;””*'3'7:.12;5 ‘U;ZQQ, s Q;ZF{Q“&«/
' \E:__r P : :

By

. <. . Harris Toler,

HT:rt ‘ '-(fgifi T Assistant,
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