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Deapr Zir: Gpiclion o,

e are in receipt &
in you reqguest our opinion
vaildity of Houes Bill No.
9786] ?c Ao B. Cw, k

o Aonatitutionality and
ctgAYth Leg., 1945 (ArTt.
8X0E len discussion of the various
M the constitutionslity of
our sconelderation of

80, Acta"i" L9Lh Leg., @5 follows:

‘ ¢/c pphialty for the private use
,etd P wgerty or labor or servides -
pr B by’ a ecounty, includling supplica.

agulpment, or other things of value be-
1Meing to sueh county; and zaking it
wwful for aay orriear of any county to
gpringly use the labor servioes of any
yfeon whope lador sarvice is pald for by
suoh ecounty for private use; end providing
tiuat if sny person appaintad or employed
by sny officer of eny court or the Con-
nisalonera' Court of any county shall
knowingly use or pesrmit to bo used ths
lobor or services of sny porson whose
lsbor or sgervice is jaild rfor dy such
county for private use or profit shall
be pgulilty of & misdesmeanori and declar-
ing an ezmoergenoy.
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PRE IT ENACTED BY THk Li0IQLATURS OF TH: STATS oF TEZAGS

"iegotion 1. I any offlosr of this state or of
any county or of any munloipelity sholl knowin use
or perait to be used for privato 5rofit to hingelf
other thsn to ths State, county, or sunicipslity, sany
proparty, supplies, aquip&nnt. or other thing of wvalue
helonging to the itate or to any county or munloipality,
he shall belinniahod by fice of not more than Cne
Thousend Dollers (451,000} or by iopriscnsent in the
County Juil for not aore then two {2} yeara or by doth
such fine and imprisonment.

"580, 2, If any officer of sny county or of aay
panieipality shel) knowlngly use or knowlagly pormit to
ba uged £or private profit ¢o hizsmell the labor or sar-
viee Of any person whose labor or service is pald for by
suach couaty, e shall bo punlshed by fine of not wore
than One Thousand Dollars (}11,000) or by imprisonsent
iz the County Jeil for fhot more tian two (2) years or
by both such fine snd faprisonment,

¥Se0e 3. If ony poramon appointed or eaploysd by
any afficer of eny ooun { or by the Cozmissiznara?
Coart of any couaty, or by any officer or any persaon
appointod or eaployed by any auniocipality, or any person
stigaged in perforaing ony business of any ccunty or dy
any sunicipality howaver employed, shall know ¥ usé
or knowingly perm=ift %0 be used for private profit ¢o
hinsell eny propoerty, supplles, eguipaent, o othsr
tulng of vslue belonging to auoh county or to such
munlolipality, he shall ba fgniuhﬂd %y & fine of not
more then Cne Tuousand Dollers $§1,000) or by imprison-
mont in the County Jell for not ‘mors thon two (2] years
o1 by both such fine end impriscnnent,

“Sece &He II any purson sppointed or enployed by
any offiosr of sny county or by any officar of any
munisipality or any person engeged in porfornming &ny

8 businoss of apy county or of any munioipslity however

r suaployed, shall knowingly use Oor knOowingly permlt o

i bs used for private profit to himsell the labor or
service of any pergon whose lobor or service ig peld
for by suech oounty or by such muniolipality, ho shall
be punished by a Tine of not more then sne Thousand
Dollare (31,000) or by imprisonment in the County
Joll for not aosres than two (2) years or by dboth auch
fire and inprisonnent.
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*500s 5o The fect thet thore is no lew providing
& penalty agalnst the use of public property unlawfully
a8 dafined in this bill, end the faeot that the present
seselon of the Leglslatire is ebout to adjourn sins 4die
and that the orowdsd condltion of the calendar nakes iv
- probabls thet this bill cansot bo finelly passsd unless
ander » suspensicn of the Constitutional Zule, oreats
an saergency and an inperative pudlic nacomaity thet the
Constitutional Rule zequiring bills to bs remd on three
several days in sach #louss be suspended, and sald Rule
i1s heredy suspended, and this Aot shall tako offest and
beo 1§;§05c0 from and after its pasgege, and it is so .
ansc ™

Article 3, Seetion 35, Constitution of Texas, provides;

"io dill, (excopt genersl appropristion dills,
wiloh moay eabrace the various subjeots snd scotunts
for and on agoount of whlch moneys are uppraptintad,
shall contain more then one subjeet, whioch shall be
expressed in its ¢itle, But i€ any subjeoct shall be
eabraced in an sot, whish shall not be exprezsed in
the ti%le, such ae& shall be vold oanly e&s Lo 80 much
tnnrea:! as sball not be 80 expreassed,"

e note that the title of He B, No. 80 relates only to the
pepalty for the private use of sounty property, oto., by county
officers and employecs, while thae Body of seid Aot conteins
provisions with refersnce to ths penalty for the privates use of
State property by State offioers, as wsll as proviaions with
roference to a alaflar peoalty for officers snd ezployses of
sanigipalities who uss the property, etc.,of municipslities
for private prorit. : -

Ag o ganersl ruls, & £itle should be neither bdrosder oor
parrower than the boaigr AR;80% (39 Tex. Jur,,58¢. bb, p. 993
YoPherson ¥, Casfen Fire Ind, vie, (Comm, apgsizzzz Be We A4,
affirming 185 G, ¥, 1055}, ®hen tha ¢ti%ls of -an aot is too
narrow or restriotive %o covar the bod{ of ancaot, those por-
tions of the aot not embraged ia tho title are vaid,(JQ ToX.

- dur., Sec. 46, p. 100; Providence aashinzton Ind, 00, Ve LeVY
(Civ. ADD.) 159' o We 10353 Ward v, State, 102 Crim, aog..
20k, 277 B. Be 672; Sx Porte Heartatll, 38 5. . (24) 803}

Burnett v. 3““' hd Be We ‘gd) U.O'Ho

In view of the faot that the titlo of !, B. No. 80 i»
restrioted to the matter of the private use of county property,
0tces, Dy county offiocers and eaployescs, it is thersfore our
opinlan‘that,thoac provisions in the body of tho Aot with
refarence to the private use of Ligte property by ostete offiosrs
and the private use of tte progartm af munloipalities by munloipal
0fficern sal employous osre vold,
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As to whether the portion of the Ast whieh is in goaforme~

B {ty with the title oan staud is dependent upoan the objlect of the

law, the intention of the legliaslature, and the manner whioch
the uncongtitutional portions affect the remainder of the Act
(Bee 9 Tex. Jur,, Seo., 56, p. 473} State v, Laredo loce Co.,

.96 Tex. 46L, 73 S. W, 951‘. ¥here portions of an aot are
~unconstitutional and where all of the provisions of the aot are
connected in subjeot matter and opsrating together for the same
purpose, or othsrwise &0 conneoted in asubjeot matter in such a
ghnper that 1t o’nnot be presumed that the Leglalature would

' have pagsed the one without the other, the whole act iz voiad.
(8pence v. Fenchlet, 107 Tex. 443; Lewls' Suthsrland Statutory
onstruoction Second E&, Vol. 1, p. 600 9 Tex. Jur., Sec. 56,
ppe 473-4, 8nd cases cited thereunder. -

. In the instant situation, when the Ast im viewed as e
whole, it is manifest that the purpose of the Aot was Lo pro-
vide & pensity for the private use of public property and other
things of value belonging to or paid for by the State, a county
or municipality. The hody of the Aot contains provisions whioh
ars applicable to all of the general clsssifications of pudblic
officers in this State (State, ecounty and muniocipal). Lorsover,
all of the above mentioned publie officers, whioh are subjeot to
the provisions of the Constitution and laws of this State, are

% by tais Act, subjeot to the seme penalty for using public

property for private profit, Also, we call partioular attention
to the following language oontaina& in Seotion 5 of said Aot

"The faot that there ls no law providing a
penalty againet the use of publie property unlaw-
fully as defined in thie bigI. e » » Orsatle an
energency. « " (Underscoring ours)

The preceding sections of. the Aot contain provisions with refer-
enss to the property of the State, counties and municipalities,

We note furthexr thet H. B. No. 80 contains no severablility
Or pavings olause, and we are unable to find any indication that
the Legislature would have snacted same with the unoonstitutional
Provisions eliminated. In view of the nature and gsneral purpose
of #. B, No., 80, it is our opinion that the Legislature intended
that the provisions thereof would be applioable as a whole and dld
B0t intend that they would be applicable only to countles, when
the portions of the Aot with reference to the State and municipal-
dtier are unconstitutional,
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f In the case of Gerhardt v, Yorktown Independent school Dis-
triot, (Civ, App.) 252 3. ¥, 197, 1t was poid;

"It i & well setiled rule that, if the several
provisions of a leglislative act are 80 mutuslly sonnected
with and depondent on e¢ach other as to warrant ths bellef
that the legislature intended them &8s & whols, and would
aot have enagted ons or more of them i1f the othsre could

Dot ba Jolned and ocurrled into &ffect, then all the proe
visions muat fall.*

i In view of tho above and foregolng, it is our opinion that
. the portion of H. B, lo, 80 relating to the private usa of county
£ property cannot be permitted o stand, end that i, B, Eoe 80 i
~?,£nvalid in its entirety.

Hloretofore, thls departaent has not besen omlled upon to pase
on tte constitutionelity of H, B. Ho, B0, although certsin opinions
have been written with referencs to the intar;ratatian of the
language of gertsin provisions within the Act. In view of our
hold hereln, we hereby overrule our Gpinions Kos., 0-6670, 0«6712

and 782, only fapofar as the holdings therein may confiiet with
the holdings of this opinion.

Youre very truly,
ATTORNEY GXIMIRAL OF TEZas
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