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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorabdble A, . iiekerson
County Auditor 4
Hontgomery County
Conroe, Texas

Dear Siri Opinion MNo.

Re; Whether dont wnty

We have regelved your
hereinadove captiongd
as follows:

- "I Vi

Or our opinion on the
quote from your letter

o Yos, 0~6878
hat the Commie-

y pgriy exoept those set
ion 1, . 126%h,

g with a firm in Houston,
Ny this firm will agree to lease

: County Alrport and in considera-
hease, this firm agrees to maintain
.-rt focording to C, A. A, specificetions
off ., to bear all the operational coats,
The Compdasioners!' Court of this county has been
‘hended eatimates renging from $20,000.00 to
£35,000.00 per year coveriag operational and
mnintenanoe costs of thls airport, This is a
burden which the eounty definitely does not fesl
that it can essums, Therefore, any contract
whereby Operationsl end maintenance ooste might
be entirely assumed by a lessee would enable this
sounty to keep the airport open without expense.

HO comm,
UNIE,
ATION IS TO BX CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Bon, A, B, Hlckerson, page 2

*Paragreph ¥, of Section 1, Art, 1269h, givea the
governing bodles of incorporated ocitlies certalin powers
to sell, convey or lease airports. In order to facili-
tate thia matter, would it be posaible for Montgomery
County to execute & lease to the City of Conroe whereby
the City in turn could execute & lease to an individual
firm? Although this might appear to be accomplishing
that indirectly which the county ocannot accomplish
direotly under your opinions, it would enadle the
county to make a setygfactory disposition of 1tas
alrport problens,

"In the event that you find this method invalid,
kindly edvise me as to whether or not there is any
valid procedure whioch the county mlght follow in making
2 lease of its airport to an individual firm or corpora-
tion."

Article 1269h, Vernon's Annotated Civil Statutes, provides
in part as follows:

wggetion 1. A~ That the governing body of any in-
: oorxoratad eity in this State may receive through gift
or dedication, and is hereby empowered to aoquire, by
purchase without condemnation or by purchese through
ocondemnation proseedings, and thereafter maintain and
operate as an sirport, or lease, or sell, to the
Tedsrasl Government, tracts of land either within or
without the corporate limits of such olty and within
the county in whioh such city 1s situated, and the
Commissioners' Court of any oounty may likewise ac-
quire, maintain end operate for like purpoase tracts
of land within the limits of the county,

"B~ That the governing bdody of sny incorporated
city in this Stete may receive through gift or dedioca-
tion, and is hereby empowered to acquire by purchase
without condemnation, and thersafter masintain and
operate &s an airpori, or lease, Or sell to the
Yederal Government, tracts of land without the county
in which such eity is situated, provided sald traots
are not within five {5) miles of another imeorporated
city thet has a population of more than fifteen hundred
(1500) people, amcoording to the last preceding Federal

Cengus,
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"Hon. A. X, Hickerson, page 3

"C~ That the governing bdody of eny incorporated
eity in this Stats may, and is heredy empowered, to ao-
quire through oondemnation proceedings, tracts of land
located without the county in whioh seid oity is loocated,
provided saeid tracts of land are within six (6) miles
of the oounty boundery of the county in which sald oity
is located, and are not within five (5) miles of another
incorporated oity having a population in excess of fife
tesn hundred {(1500) people, agcording to the last pre-
ceding Federal Census; end thet said oity may thereafter
maintain ané operate &s an airport, or leass, or sell,
sald tracts §0 the Federal Governmsnt; provided, however,
that the grant herein made to agquire land through ocone-
demnation progeedings, without the county in whieh said
city is loocated, shall expire on December 31, 1942, but
that tracts of iand acquired prior to that date, and
under the euthority of this Aot, may continue to be
operated, leased, or sold, as provided in this Act.

"De In addition to the power herein granted, the
Commissioners' Courtsof the several counties of this
State are hersby esuthorized to lease any ajirport that
may be acquired by the county, as herein provided, te
any inocorporated city or munigipality within such
county, or to the Pederal Government, for the purpose
of maintaining and operating an airport; and provided
further that any incorporeted oity having acguired
land for an eirport, or an airport, under the authority
of this Act, shaell have the right to lessge said land or
seid airport to the county in which saild incorporated
eity is located.

"i- In addition to the power which it may now have,
the governing body of en incorporated olty shall have
the powsT to sell, convey, or lease, all or any portions
of any airports heretofore established or that may be
hereafter established, or any land scquired under the
provisions of this Aot, to the United States of America
for any purpose deemed by the Goverament of the United
States necesasary for National Defense, or for air mail
purposes, or any other public purposse, or to the 3tate
of Texss, or any branoh of the Stete Government, or to
any other person, firm or sorporetion, to carry out any
purpose necessary or inocidental to National Defense or
training inolidental thereto; and that such governing
body shall provide rules and regulations for the proper
use of any auoh sirports ln connection with the purposes
stated herein.m
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The courts of Texas have repeatedly held thet ocounty com=-
pissioners' courts may exerclse only such euthority as is oone
ferred upon them by the Constitution and atatutes of this State,
either by express terma or by lmpliecation. There are many au-
thorities to this effect, and we cite the following:

Article 5, Seotion 18, Texas Constitution;
Article 2351, Revised Civil Statutes of Texas;
Texas Jurlsprudence, Vol. 11, pages 563-566}
Bleand v, Orr, 39 5. W. 5585

Nunn-Warren Publishing Company v, Hutohinson County,
L5 S. W. (24) 651; :
Hogg v. Campbell, L8 S. W. {24) 515;

Landmen v. State, 97 S, W. (2a) 264

Bl Paso County v, Llam, 106 S. W, {24} 2791;
Dobson v, Marshall, 118 8. W, (2a) 621;

¥ills County v, Lampasas County, 40 3. W. 404,

our Opinion Ko, 0-6878 reads in part as follows:

"In answer to your first question we refer you to
our Opinion No, 0-3865, a ocopy of whioch is herewith
enclosed, whereln it states: ‘It is our opinion that
the Commissioners' Court has no authority (o lsape an
airport to any party except those set out in paragraph
D of Section 1, Article 1269h.* Thus, the Commissioners!
court can only leass an airport to fany ineorporated city
or municipality within such gounty or the PFedsral Govern-
ment.' It is, therefore, the opinion of this department
that the Coummiasioners' Court cannot lease & gounty owned
sirport to an individual."

(Also see Opinion No. 0-3865, a copy of which has slready been
mailed to you}.

Both of the above opinions held that the Commismioners' Court
gould DOt lease & county owned Alrpor O an vidual. 6
Commlesioners' Court of LMontgomery County were L0 leesé the sounty
airport to the City of Conroe so that the City in turn could leasze
said airpert to an individual firm, ssld Commissiocners' Court would
be doing something indireotly that they could not do directly. It
ir an elementary and fundamental principle of law that a Commis-
sloners' Court cannot do anything indireotly that they cannot do
directly.
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In view of the foregolng, your question 1s enswered in the
negetive, You are also advised that we do not know of a valid
procedure whioch the county might follow in making s leese of
{ts airport to an individual firm or corporation,

This opinion is not to be construed a&s passing on the au-
thority of the governing body of & c¢ity to sell or lease & city

- o Mhea muatvd aldamwmme A indd oala L2000 1r PN Y Y
-].;'pu.\. Ve Theé proviaions o ATTLi6is 4399, V. A. C. 8., pronioiy

us from pessing on such a question.
We truat that we have satisfaotorily answered your inquiry,
Yours very truly,

ATTORNEY GuNasRAL OF TEXAS

By é"
JCD:1LJ Ce Davia, J
Atsiatant

APPROVED

OPINION
LOMMITTER

- 7uc.

———ergm
CHAIRMAN




