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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Bert Ford, Administrator
Texas Liquor Ccmtrol Board
Austin 1, Texas

Opinion Ne. 0-6927

Re: Whether intoxieating liquors
seized at & private re¢sidence
by Inspsotors of Liggor\ Con~

¢ Texas Liquor Control
search warrant froa the

o one was there in possession of the
v$. The two lnspectors entered the resi-
hoe and searchsd the premises and found two
ylnts of liquor, A 60Dy of the search warrant

was left on the table,”

NO COMMUNICATION IS 1O BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNIY GEMERAL OR FIRST ASSISTANT
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The question raised in your request is whether
sald faots show such failure of compliance with the
searoh and selzure laws in regard to notice as %o render
said liquor inadmissible on the trial of defendant as
being evidenes obtained ln violation of law,

Article 686-20, Vernon's Annotated Penal Code of
the State of Texas, under the sudtitle, "Searches and
Seizures ,™ provides, inter alia, that a search warrant may
issue r Title 6 of the Code of Criminal Prooedure for
the purzono of searching for, seizing, and destroying any
alooholic beverasge possessed, so0ld, transported, manufac-
tured, kept, or stored in violation of the prov{sions of
this Aet; seareh warranis may be issued by any magistrate
upon the aflidavit of a oredible person, setting forth the
nams or desoription of the cwner or person in charge of the
premises to be searched, or stating that his pams and de-
soription are unknown, the address or description of the
premises, and showing that the described premise is & place
where some speolfied phase or phases of this sot are vioe
lated or are bsing viclated; if the plece %o be s2aroched
i3 a private dwelling occupied as sush and no part thereof
is used aa a store, shop, hotel, doarding house, or any
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g purpose othar than a private residence such affidavit

- _shall be made by two (2) oredidle persons; and, except as
5 herein provided the application, issuangs, and exeoution
& of any such warrant and all proosedings relative thereto
& shall oonform as near ss may bs 1o the provisions of Title
% $ of the Code of Criminal Proeedurs,

Article 319, Title & of the Code of Criminal Pro-
cedure, pravides that the officer shall, upon going to
the plase ordered to be searched, or before seizing any
property for which he is orcered to make search, glve
notioce of his purpose to the person who bas charge of,
or is an inmate of, the plaes, or who has possession of
the property dosoribod in the warrant,
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Ths Court of Criminal Appeals, affirming a g9on-
viotion for manufacturing intoxicating liquor in Eiks v,
State, 26 S, W. (24) 811, held, inter alia, as follows;

“Appellant's first contantion is that the
search was illegal, becauss sppellant was not
notified by the officers that they had a search
warrant, The officers had the scaroh warrant.

They aerely failed to notify appellant of suech

faot, ¥hen the officers approached, appal lant

was hiding in the brush, and it does not appear

that he was in the house vhen the officers enter-
ed, He was later brought in after the search had
already started. The fallure tc give the notioce
provided for in Artiole 319, C,C.P., 4id not render
the search illegal. Justice v. State (Tex. Cr. App.)
i8 s, %, (2) 657,."

Said Court of Criminal Appeals, in Justlee v. State,
18 8, W, (24) 657, an appeal from a convietion fr possesa~
ing intoxioating liquor for purposes of sale, in construlng
sajd Artiole 319, C.C.P., sald the following:

", ., « An offioer ought to glve notice of his
purpose as diregqted by ssid article, botn for
his own proteogtion and in falrness to the party
whose premises are to be ssarched., A fallure to
glve swh notice would frequently throw light up-
on and determipe the legality or otherwise of the
eonduct of all parties st thetime of the search,
but this phase of the question is not in the pres-
ent case. A fellure to give the notice provided
in the Artiole quoted would not, in owr opinion,
render the searoh lllegal, and thsrefore would
not result in the rejection of the evidence obdb-
tained az a result the:sof,..."

The two forsgolng ceses wers oited with epproval in
MoGee v, State (Crim. Appe), Ol S, w. {2) 714; and Boyer v.
State (Orlm. Appo). 79 S, W, {z) 318.°
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Your inquiry mentioned the ocase of Goodspeed v.
State, 25 3, W, (24) 8% (Crim, Appeals). This wap’an
appeal from a oonviotion of murder and the Court ¢f Orim-
inal Appesls held, in substance, as apparently affesting
this guestion, that while one in possession of a lawful
seaxrdh warrant has the right of ultimate sntry and ulti-
mate séareh as against refusal of permission to enter, or
refusal to permit to searoh, the oourt knew of no rule of
law or deoision whioh authorized an mtry without notifti-~
cation or attempted notifieation to the ogoupants, or
without and aside from the ususl formalities precedent
to the entry into the premises of another by one who was
neither a resident nor ocecupant of such house; the reoord
showsd the offleer did not knook, and 414 not in anywise
indioate that he had e searah warrant; he 414 not have it
in his hand, nor 4id¢ he say anything regerding it to ap-
pellant's wife; he entered appellant's house, came into
the room, with a drawn piastol 4o his hand., Ia regard to
these findings the Court sald further: "whatever a jury
might think of this under appropriate instruetiocns, we
find ourselves unadle to get away from the emclunfon
that these facts gave to appellant the right to have his
theory of self-defense submitted to the jury," We do not
believe the Goodspeed gase, supra, to bs in point as %o
legality of evidence obtalned under a sesrch warrant,

On the related question of admissibllity of evi-
dence obtained out of the presence of defendant, we pre-
sent the sases of Soogin v, State (Orim, App.), 273 S, W,
576, a liquor prosecution, and Fowler v, State {Crim,
App.), 31 S, vi. (2) 450, a theft case, whieh hold, in
substance, that the mere fact that the aocused was not
present when inoriminating evidence was d4iacovered or
seen 48 no ground for its exelusion as hearsay sevidenos,
See 18 Tex. Jur. p. 120.

Therefore, it is the ommsidered opinlon of this
Department that said intoxieating liquor discovered on
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defendant's premises under a vaiid search warrant, though
defendant was not present at time of search and po one

was present and in charge of sald premises to whom notioe
of sesrch oould be given, was admissible as legal evidence
on Whe trial of defencant for unlawfully possessing intoxl-
oating liquor for the purpose of sals.

Trusting the foregolng fully answers your inquiry,
we are

Yours very truly,

ATTORNEY GENERAL OF TEXAS
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Robert L., Lattimore, Jr.
Assistent
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