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OFFICE OF THE ATTORNEY GENERAL OF TEXAS _ :
. ~ AUSTIN : :
GROVER SELLERS
ATTORNEY GENERAL -
Hdonorable H. Pat zdwards
Civil District Attorney -
Recorda Building, Dallas County
Dallas z, Texas =~ _ R
' Dear Sir: . e Qpihion‘ No. 0=6929
| | R ‘Re: Clarification of{duties ana
IR responsibllities of ‘certain
.. officials ‘Younty o
- when cer : ag S appear 1

Your recent requeat for-bur opimNon on the @ ove

cusation reads‘as.follews:
“Under date of 0ctob~ the County
Auditor,- : ade , compliance with
Articles 165k, ! ' : < Revised C¢ivil AT
- Statutes of” Tey 11 M th \phe Commissionerst ™ . .. L
Court. of i : ¢ -0f his eu@it of
the 'Boo pertaining to " :

‘-r'the year ended Decem—"
. cash audit a8 of JulY

{ofied Tax Fund Account Nod 4O4L', &

S ortagde :0f $L08.638, which is reported

o ea~-Thue  to Bank from E4 Cobbt, This.- shortage

¢ arises out of. the Tact that the Tax, Assessor

" end Collector failed-by sald amount to cole’
'flect as. much money as,the uax receipts issusd

NO COMMUNICATION |5 TO BE CONBTAUED AS A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRET ASBISTANT
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by him totalled. The County Auditor advises that -
as of November 7, 1945, this amount still has not

been paid to the bank opr to the County Treasurer. . E
by the Tax Assessor and Collector. : ' N R

"(b) That on March 28, 1943, a députy of the.
Tax Assessor and Colleotor loagt $150.00 of the

Vcounty tex money while on his way. from the bank to.

- the Tex Assessor's Q0ffice, sald amount having been
obtained from the bank for the purposs of making
change., The Auditor advises that as of the date of
November 7, 1945, neither the Tax Assessol for the
-deputy who last sald mnney had’ repaid game %o the
County. - , :

- n(g) ”Thatiduring the year 19#3'the ?ax AsseSSOr
.ced ad valorem tax momeyto cesh 'N.S,F. checks?,
.31,0.,U." Tor one of his deputies and 'forged ohecks'
. totalling $713. 85, the total of whieli checks, etc.,! . .
- %the Tax Assessor and Colleotor has for more, than two. - '
. years neglected 'to make good by .paying the actual . -
.. cash thereon into his’ accounts of caSn on hapd.

S "(d) That aurmng the years 1941 1942, 1943 andfji;ﬂ,
- 1944 certaln shortages i ‘the collection of State
" "license fees-in ‘the Highway Departmént voourred by
‘. reason of:the deputies failling to turn in s much
 ““cash as ‘they had issued llcense receipts. for, and
“-that while' the 'Tax Assessor.and (olleotor.has - - . .+ 7
" settled big dccounts with the- State, he has withe ¥ "
" held county funds for the purpose of balancing his
.. accounts against such ‘shorbages, and has to date . ..
. 'falled and neglected to cover sald Shortdges in the. v wm..
v sum 0f $944.87 by the placing of actual aash for ,34 AR
_8ame in hlS eash aaoounts. A _,. - ol

h"

"Upon the con51deration of Sald report by the Gompn
nissloners! Court and a discussion of 'the fe¢ts Tevealed SN
thereby,. the hereinafter set forxrth questions were ralsed - T
and the Criminal District, JAttorney was requested to ade = f'j:f ST
vise. the Court as to the, law in the premises -in regard to SR L
same, it being the “contention of the Auditor-that he had o .
discharged nls responsibility under ‘the law when he rée . . _v;;;' o
ported the facts to.the Commissionerst .Court, and that it e
is the duty of the Commissioners':Court to order the L ;ﬁﬁ, Rt
shortages, 'I.0.U.s"', -'N & F. and Eorged cheaks' remnved EAR

LA
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Irom the Assessor's accounts by payment of actual cash
into the County Treasury. The Commissionsrs' Court on
the other hand, takes the position that inasmuch as it
does not sppoint the Auditor, it has no power to direct
him as to the performsnce of his dutles, -and particular- .
iy since by the express provisions of the -Statutes a S
positive duty is enjoined upon the County Auditor, {a) °
to 'see to the strict enforcement of the law covering
county finances' (Article 1651 Revised Civil Statutes),
and (b) the founty Auditor is expressly authorized 'to
cause &n accounting and to take such steps at the ex-
pense of the County as is necessary in his judgment to
protect the interest of the County' (Article 1656a,

v Hevised Civil Statutes)} the Court 1s mot required to

© ' of linitations is in the minds of all partles. = -

5v;quest10ns:'”“

take any officisl action in regard to the situatlon re-
vealed by this Aunditorts Report. , ‘ , -

*The Auditor and the Commlssioners' Court agree that
Gounty Tax money hesg been epplied to the 'W,.S.F. and
Torged cheoks', eto., and that the Tax Assessor should
make good the shortage in the ad valerem tax account.
disagreement sesms to Tevolveiaround the’ issue as to
whose responsibillty 4t is to cause the gituation reVQale&
in the report to be remeédied at the earliest possible date,
" inasmuch as all of the transaciions revealed occurrd more
- than three years past, and the - applicatlon of the statutea

“Aceordingly, the Courﬁ hasg propounded anﬁ requestea
sngwers as to . the law’ in tha premises to the fallowing

. (1) - Is the Tax Assassor and Gulleotcr per='

' aponally responsible to the County for the shortages
N.S.F.' checks, 'I.0,U.s' of his deputies ocarried

"~ in his cash accounts, etc., same having ocourred

Cin. the handling of County tax moneyS?

S “(2) 1f such pffiocial 1s personally responsible, : i
when should settlement therefor or payment thereof '
ve madd to the County by the paymeni of actual cash
into the County Treasurer o cover said transactions?

n{3} Is it legal for the County Tax Assessor and
Collector to carfy as cash items in his accounts for _ R
more then thirty deys 'I,0.U.s8', *N.S.F. checks' of _ il
hig deputies, 'Torged checka' and shortages eharge- , : o
able to his deputiea? - S _
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(L) Whose duty is it to demand and eaforce a
"gattlement and payment in cash to the County of
such transactions where it appears Counity tax
noney has been used {o cover same?

"Ye have concluded that the questions propounda& ahoul&
be answered as follows: .

, #{1) Under the provisions of Article 7252 and
- the law as set forth in 34 Texzas Jurisprudence
under 'Public Officials', Page 437, Paragraph 86,
and the opinion of the Supreme Court of Texas in '
the case of Dunlep vs Pool, 176 S. W. (2} Page 310,
the Tex Assessor is personally liable for the
shcrtages, losses, forged and N,S.F. ohecks arising
out of transactions handled by~ his deputies in the
administration of publie funds and he should forth-
. with pay into the Gounty Tregsurer in cash the total
- of sald ltems.

“(2) Under the prcvisiaaa of Article 7261 Revised
Civil Statutes, the Tax Oollector is required at the
end of each month to pay over %o the County Treasurer -
*all taxes collected for the oounty during said month',
and he should in all events finally adjust and settle
“his account with.:the Commissioners' Court for the
county taxes collegted, 'on or before the, lst day
of May of each ysar'. Inasmuch &s it clearly appears
- from this report that all of the ahortages WS,
- and forged cheoks', '"Deputy's I.0.U.s' and other L
- items oogurrsd prior to eand during the year 1944,
and May let, 1945 has long since passed, it is oun
opinion that the Tax Assessor and Collector should
immediately slear such items from his accounts by
- placing thersin actual ocash equal in amount to the
-~ total of such items, _

n{3) The Tax Assessor and Collector caannct ;
legally carry as ocagh items Tor the purpose of - i
* balencing ‘cash aceounts'!, 'I.0,U.s8', 'Shortages S N
" “charged to -hls deputies?, 'N S.F, and forged cheoka?
" longer than the end of- the oalendar month in which
sald transactilons arose, and in all events by May lat
of the year following the occeurrence o0f sucl tranag- '
_actions the Tax Assessor and Collector should finally:settle G
-his sccounts by making good such transactions by the : o a
payment of actual cash into the County Treasury. A
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. County as are necessary in his gudgment ‘to. protect -
the interest of the County *

"{L}  Under the express vrovisions of Article-
1651, which enjoins upon the County Auditor the
positive duty %o fsee to the striet enforcement
of the law governing county financest, and Ar-
ticle 1665a, Vernon's Annotated Civil Statutes,
which expressly confers authority upon the County ,
Auditor to 'take - such steps at the expense of the ... ... .

the primary .

" duty to enforee a cash gettlement ’of trensactions

. shown by this report to be due ths County rests

“upon the County Auditor. In the event the County .. -~
Auditor neglects or refralns to enforce such settle= .. ..
~ment, it is our opinion that under the provisions

of Articles 7262 and 7292, Reviged Civil Statutes,

_the Commisgioners® Court is both duty-bound and . - .-
~authorized, to ‘direoct the Tax Assessor and Collector

" " to pay the amount shown by this report to be due

“the County,snd upon failure to 4o B8O, to cause a .
suit to be instituted agalnst the offiecial and . ... ..
"~ his bondsmen by the Criminal Distriot Attorney who,
- under the provisions of Article 335 of the Revised.
T Qivil ¢ tatutes, is auty bound no bring suoh auit.\

e are of the oyinion that the law's reculrement as '%ﬁ

x - %o an accaunting -and- settlement of the accouats of the Tax
ji”'ﬁssessor and . Collector can-only be met by the payment of
©0 "'amctual casgh, that 1s, 'legal tender' into the County ° .~ v. 0
.- Treasury, and that although from sn accounting standpoint, _
© " en vI,0,U.! and 'N.8.F. check! charged against a deputy -
" . may be used by. the Assessor for the purpose of balanoing b
' "the accounts, only actual cash money can bve used o settle-
. an account,’ That if the law's requirement that all tax
~ money collected by the Tax Assessor and Collector be de=~
" "posited into the County Depusitory as ocollected, and pald
over to the County Tregsurer at. the end of each c¢alendar .
month, and that on the first day of iay of each year a
flnal adjustment and . settlement of the accounts of the Tax .
Assessor and Gollector is madé, no sueh' ¥I.0,Uas? ‘shortageﬂ‘
- *,S.F. and forged checkst and similar items oould appear in

an’ officialta report,

nThe Tax Assessor and uollector, as we undersiand his

arguments t0 the Commissionerst Court, contends that ineasmuch
as he is under. bond;  that he does nol have to ad just and
settle his acc¢ounts finally by the payment of actual cash
into the Treasury until he goes out of office., We therefore,
respectfully. ask whethey or not you concur with us in our -
gnswers t0 the questions propounded and our view of the law
in regard %o the final settlement of accounts of the Tax .
Assessoy and COlleotor with the Qounty as herein set ferth.e
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"In consideration of the gquestions 1t is to bhe .
borne in mind that: (a) Dallas County has a popula-
vion in excess of 190,000 inhabitants; {b) Its Tax
Assessor and Collector is psid on an annual salary
vasis; {c¢) It operates and so operated during the
years 1943 and 1944 under the County Depository Act,

~and has a duly selected, qualified and acting County
Depository; and {d) The District Judges of Dallas
County under the provisions of the Statuies, have
appointed and Dallas County now has and had during
1943 and 194k, & qualified and aatin County Auditor,

: "A eopy of the Auditor a Report réferred to hereln
iz eneclosed for your further information, and your ate
tention is directed to Pages 6, 8 and 9 whereln the
items referred %o above are set forth., In regard to
the 'forged checkst, I beg 10 advise that thess checks
were not accepted in payment of taxes, credit for which
could therefore be reversed, but wers aecguired by the
official by his exehanging pnblio taxz moneye for said
void dnstrumentsg,”

Article 7247, Vernon's snnotated Bivxl Statutes, provi&es
tha% each Assessor . and Collector of Tazes shall give bond, payn—‘
able to the Governor and his successors in office, in a sum
which shall be squal to ten per ceént of the whole amount of
the State taxes of the county, as shown by the last preceding
. tax assesament, but not to exceed $50,000.00, conditioned for
-0 the faithful performance of the dutles of his office as

-, Asgessor and Collector of Taxes for and during the full tenm :

for which he was elected or appointed. ' -

T Art. 7249 provides that the Asséssor and Collector of
- Taxes shall give a similar bvond to that required of him by the
State with like conditions to the County Judge of his county. -
and his successors in office, in & gum of not less than ten
per cent of the whole amount of the CQunty taxes, but net to-
excesd $50,000.00,.- _ ,

ATt 725@ pravidas as follows:

"The tax collector shall be the recelver and col—
lector of all taxes assessed upon the tax list in his
county, whether assessed for the State or county,
school, poor house or other purposes; and he shall pro-
ceced to collect the same saccording to law, and placse :
the same when collected to the proper fund, and pay ithe
same over to the proper authorities, as herainafter
pfovided. o
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Art, 7252 provides in part as foilow5*

"Zach Assessor and Collector of Taxes may ap=
point one or more deputies to agsist him in the
assessnent and collestion of taxes, and may requirs
such bond from the person so hppolnted, as he deens
recessary for his indemnity; and the Assessor and
Collector of Taxes shall in all cases be lisble and
accountable for the proceedings and misconduet in

~office of his deputies; and the deputies appointed
in accordance with the provigions of this Article
shall do and perform all the dutles imposed and
~required by law of Assessors and Collectors of
-Taxzes; and all acts of such deputies done in con-
formity with law shall be a8 binding and valid as
. Af done by the Assessor and CUolleotor of Taxes in
| person, . . oWM .

LBl Cora Jur., SGG. 1315, p. 1023,F lays down the follow-
ing rulesv . _

_ "In "agard to money collected by him and in

" hig hands, a tax collector is, in a number of juris
dictions, regarded, not as a bailee, but as an
insurer, and therefore responsible for the taxes

- ¢ollected, although he is robbed of. the money or
it is stolen from him, .. .,*.

T3k Tex, Jun;,‘SGQ, 86, pp. a7a-u?5,_is in part as followa;'ﬁft E
‘ R

- "An officer who is the ocustodian of public
‘money does not ocoupy the position of a mere bailes
for hire; who is responsidble only for such care of

"~ the money as a prudent man would take of his own;

- nor is he a 'debtort to the county within the ordi-

" nery meaning of the term, since,: if he were, the
‘money would be his properiy and he could not be

cgullty of ‘misapplying it as the offense is defilned
in the Penal Code. He‘:ls bound to account for and

- pay over the money to the person enﬁit¢ed,;less his

' copmissions, or his sureties must pay it for him;
‘and neither he nor his suretiss areirelieved:! from lia-
billity by the fact that tho money was stolen without :
his fault or was leat by being deposited in a bank

. which falled without negligence on hig part, except-

 in some cases whers the bank haa been designaﬁed as
a publio depository. oM )
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The case of Boggs ve, The State, 46 Tex, Rep. 10, in-
olved a claim against Aﬁderson Boggs, and a number 0f other
ersong as hisg sureties, on a tax collectorts bond.. The
sfendants Tiled a spescial answsr alleging thab Boggs, as o
ex Collsctor, having collected the taxes, and being about- to
tart to Austin with the money, had §1,300.00 of it stolen -
rom him without his fault, (stating the oircunstences of its
o088). The plaintiff flled exceptions to this mnswer, which
ere susualned, and this was assigned as error, In sustalning
uch action of the trlal court the Gourt of Appeals held as
llows* ' , o RN

“It is cortended by the counsel for the ap~}i"
pellants that Boggs, being an officer, oceupied
toward the State the position of a bailes for
hire, in the buslness of collecting, preserving,

© ané accounting for the. taxes of Rusk County, and
- +that as he {ook care of the money in his hands, : PR .
a8 a prudert man would ordinarily have done, in oo e
. reference to his own property, necither ha nor hlS_ ,

ureties were. responsxble for its loss. _

"§e Go not undeérstand such to be tne legal posi- S
‘tion and responsibility of the publie officer whose
© duty it is to collect and account for the money of .
" the State as & tax collector, noxr is it im acoordanoe'l‘
©+  with the terms of his bond, signed by him and hls - .
*,-;suretxes as. prascribed by law. SRR ST TP

L ,: "He is bound to ascount. for and. pay over., the O
‘amount of money whieh he collects lessg his commis~";gf
31ons, or his sureties must do. it far him.";;,;{i':"

See also tha following addltional authoritias..r

' ¥ilson Vt Wichita Coun’by. 1{— Sc Wt 67; S
" . Coe et al vs. Foree, County Judge, 50 S. W. 616, writ rafused;
‘Poole et al vg, Burnet County, 76 S« W. 425, by Sup. oty
' Lanham, Governor vs. Dies et al, 98 8, W.. 8974 SRR
- American Indemnity’ co. et al V. State, 104 S. wz(za) 68,; ' L
wrlit dismissed; - L
United States V. Prascott, ll Lc udf 73#« Voo
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We think it is clear under the above rules of law that the

Tax Assessor and Colleoctor is personally liable to the county for
the shortages, "N.S.F." checks and "I,0.,U.s" of his deputies and
"forged checks'carried in his cash accounts, etc., which occurred f
in the handling of county taz funds, as set forth in your requedt;
therefore, your question No. 1 should be, and it is, answered in

the a;firmative. . ‘

- Chapter 2, Title 47, which is Articles 2544-2558a, provides
for county aeposmtories, and Article 2549 thereaf, after setting
forth provisions relative to approval of a aep051uory bond, con= -
tains the following provision. ' _ _

"o o «1T 8hall also be. the duty of the tax col=
lecgtor of such county to deposit all taxes collected
by-him, or under his authority, for the State and.
such county and 1ts varlous districets and other
municipal subdmvisions, in such depository or deposi-
tories, as soon as collected, pending the preparation

of his report of such colleection and settlement thareon. -

N ] 0 ‘"

Art, 72a9a'is as fqllows:

"On Monday of each week each County Tax Collector
shall pay over to the County Treasurer nlnety per cent
(50%) of all taxes gollected for the County during the -
breceding wesk, and pay over to ithe State Tresasurer '

- ninety per cent {90%) of all taxes collsoted for the
‘State during the preceding wesk. ‘ _

*The Gommissgionerst Coumt of any County, or . the?
- Comptroller of Public Accounts, may at any tims in
their diseretion call upon the Tax Colleetor for a
sworn statement as to the amount of his collections
made during the current month, and for a report as to i
the amount of taxes in the county Depository belong~- = - L
Ing to the County or State, and direct that ninety :
" per cent (90%) of those funds be transferred to the
County or State Treasury. The Comitisgionerst fourt S
or the Comptroller mey at any time require a sworn = - = o
report from the Depository as to the amount of funds - 1
in their hends undsr the control of the Tax Collector.
Failure or refusal of a Tax Collec¢tor to make the
remittances as provided in this Act within three {3)
days from the date dque, or to render the statements
required hereln, within three {(3) days after receiving
- notice to do so, shall constitute a misdemeanor and
shall be punished by a fine not 0 exceed Two Hundred
JDollars{$200, 00) " . .
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ATt.. 7250 1is as follows:

wWxeept ag to compesngation due such tax col-
lecno: as shown by his gpproved reports, tax money
deposited in county depositories shall be paid by
such depositories only to trecsuiers cntltlad to
receive the same, on checks drawn by such tax cols
lector in favoer of suoch treasurer.® e

Art, 7260 provides in part as follows:

wl, At the end of saoh month the Tax (Colw
- lector shall, on forms to be furnished by the
Gomptfolﬁcr,aa ce an itemized report under cath to
the Comptroller, showlng each and every item of ad
valorem, poll ard occupation taxes collscted by him
during sald month, accompanied by & summarized state=
ment showing full dispositlion of all sState taxes
eollacted, provided that sald iltemlzed reports for
the months of December and January ol each year .may
not be made for twenty-five (23} days after the end
of such months 1f same cannot be nam@lsted by the end , :
of such respsctive months. o

. "2, He shall present such report, tagetner~witn_ L
©  the fax recelpt stubs 1o the County (lerk, who ahall e
- within two (2) days compare sald report with said :
stubsg, and if same agree in every particular as re-
gards nemes, dates and amounts, he shall certify to
. 1ts correctness, « . « » provided thet in counties
‘having & County Auvditor the work mentioned in this
paragraph shall be done by the Gounty Auﬁitor rather
than the County Clerk, . .

"3, - The Tax Collector unall then immaulately :
- forward hls reports so certified to the (omptroller, . -
" and shall pay over to the State Treasurer all moneys S
collected by him for the State during sald month, T
* exceptlng such amounts as he ils allowed by law to pay -
in his county, reserving only his oemmissmons on the - v
total amount collscted, . & o7 L '




one i. Pat Zdwards, page i1

~

"L, The Tax Collect0¢ snall pa; over to the State
Treasurer all balances in his hends belonging to the
State, and finally'adjust and settle his account with
the Compiroller on or before the first day of ilay of
each year, and to enable him to 4o so, the Commis~
© sloners Court shall convene on or before the third
¥onday in April for the purpose of examining and

. &pproving his final sétitlement papers.t

AT, 7261 provides in part as follows:

. "1, The Taxz follector shall at%the_end of each.
month make like. reports to the Commissioners' fourt

- of all the collegtions made for the county, conforming

- a8 Tar ae applicable and in like manner t0 the require- .
ments as to the volleotlon and report of taxes col~
l&cued for the State. + W .

fnEFE kR OE

"l 'mhe Tax Collectof shall immedlately pay over
to the County Treasurer all btaxes sollected for the
caunty during said month, aftexr. reserving his commis-
sions for collegting the same, and take reCleES thergw
for, and file with the County Clerk,

s

"4. AL the next regular meeting of the Commissioners! % = ' .

.Gourt, the Tax follector shall appear before =sald Court .

- and-make a summarized statement, showing the disposition
-of all moneys, both of the State and county, collected

by him during the previous three (3) months, Said statew

. men%t must . show that all taxes dus the State have been

promptly remitted to the State Treasury at the end of

_each month, and all taxes due the county have been paid
over promptly to the County Treasurer and shall &1le

- proper vouchers and regeipts showing game.'

5. - The Commlssioners'court shali examine such
statement and vouchers, together with an itemiged report
and tax ‘receipt stubs filed each month, and shall compars
the zame with the tax rolls and tax recelpt. stubgs. IL -
found correct in every particular, and if the Tax Col-~
lector has .properly accounted for all taxes collected,
as provided above, The Commissionerst' Court shall enter
an order approving said report, and the order appraving
‘same shall’ be recorde& in the mlnutes._

OSSO ST
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. #*6, The Tax Collector shall finally adjust and
settle his account with the Commissioners® Court for
the county taxes collected, at the same time and in
the same manner ag is providea in the foregoing Ar~
ticle in his settlement with the State,"

Art, 7262 prov1des as follows:

. “If any tax oollectior shall have falled at the end :
of each month, or within three days thereeof, to prompily - ~
- rerlt to the State Treasursr the amount dus by him o L :
the State, or pay over to the county treasurer the amounty
duve by him to the county, the commissionérs court, at the
next régular meeting, shall ascertain the facts; and it
the tax collector fails or refuses to pay or remit the
saime and flle proper vouchers therefor, as providea in
the foregoing article, the commissioners court shsll nod
approve his reports and accounts, but shall ascertain
the amounts due by him, both to the State and county,
~ and enter an ordsr requlvlng him to pay the same to
the proper treasurers, as is provided in Articles
7294 and 7295, and notify sucih ecollector, as is pro=-
vided for in Artiele 7296 under penalty for failure to
do s0. Whenever the tax gollector shall fail or reiuse
to remit to the State Treasurer the amounts dus the
Suaﬁe, when requested, the Comptroller shall notify him."

Art. 7255 is as follows:

nAll tax collectors and other officers or appointees
.authorized to recelve public moneys shall acecount for
2ll moneys in thelr hands belonging to their respective
countles, ocities or towns, and pay the same over to the
- respective county tregsurers or cliy treasurers Wﬂﬁﬂ&?ﬁr-
‘and as often as they may be directed to do -s0 by the: :
respective county judges, or county commlssioners caurts
or maybr or. board of alaermen; provided that tax col-
lectors shall have ten days from the date of such di—
rection wlthin Whlch to’ comply with the same."
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Under the above statutes, the Tax Assessor and Collector

: has the following duties to perform: To deposit all taxes

- ¢ollected by him, or under his authority, for the county, in
‘the County Depository, as soon as collected, pending the
‘preparation of his reports of such collections and settlement .

thereon; on konday of each week to pay over to-the County
Treasurer ninety per cent {90%) of all taxes collected for the
County during the preceding week; at the end of each month to
make an itemized report under Odbh to the Commissioners® (Court,
showing each and .every item of ad valorem, poll and occupation
taxes collected by him during said month for the County, ac-
companied by a summarized statement showing full disposition

. of all County tazes collected, provided that sgaid itemized

reports for the months of December and January of each year
may not be made for twenty-five (25) days after the endg of -
such months if same cannot be completed by the end of such
respective months; immediately after making sald report, to
pay over to the County Treasurer the balance of all taxes
collected for the county during said month, after reserving

~his commissions for collecting the samey to appear at the next
-regular meeting of the Gommissioners' Court and make a summa-
~rized statement, showing the dlsposition of all money of the
.gounty collected Dby him during the grcv;ouq three months, and

that all taxes due the county have peen paid. over prompily to
the oounty treasurer; and finally adjust and settle his account
with the Commissionerst' Court for the county taxes collected on
or before the first day of May 0% each year. , _

Ir ths Tax Assessor and Qollector fails at'thé eﬁd ofleach

1' month, or within three days thereof, execept for the taxes col-

e

e,

" "lected in the months of December and Jenuary, te pay over to the

County Treasurer the amount due by him to the county, the com-

“missioners! court, at its next regular mesting shall ascertain
‘the facte; and if he fails or refuses to pay same, as provided:

for in Art. 7261, the commissionerst' court shall not approve
his reports and accounts, bubt shall ascertasin the amount dus by
him to the county and enter an order requiring him to pay same

- to the treasurer, and notify him thereof, and said Tax Assessor

and Collector shall have tén days from the aate of  such direc-
tion in whieh to comply therewith. :

It is our opinion that your question ¥o. 3 should bie
answered in the negative as it is clear that, undsr the au-
thorities and rules of law herelnabove referred te, the Tax
Asgessor. and Collector should make monthly reports of taxes
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cc0llected by him, a8 well as make payments thereof to0 the
proocr authorities. In no event ghould such reports or pay-
ments be delayed by reason of any of sald public funds having
peen used in any way by the deputies of the 'Pax Assessor and
.Colliector, as the law does not authorize the use of any of
.gaid funds by the Tax Assessor and Collector, or any of his
“deputies, None of sald funds belong to the Tax Assessor and
.Gollector and all of same should be paid to the proper au-

- thorities as set Torth in the various statubtes governing the

. handling thereof, and no part of saild funds should be used to-

ST saorta eif/ﬁ any kind‘
Art. 1710 is as lelOWS*

"The county treasurer shall keep @ true account
- of the receipts and expenditures of all moneys which
- shall come into his hands by virtus of his office,

- 8rdd of the debts due to snd from his county; and-
direct prosecutions according to law for the recovery
g of all debts that may be . due his county, and super-

'-1ntend the ¢ lectlon thereof.™

.r&rt 1714 is as follows:

"qe { the county treagurer) shall examine the
- accounts, &ochets and records of the clerks, saeriff
Justices of the pedce, constables and tax collector : .
of his county, for the purpose of ascertaining whether
- any moneys of right belonging to his county are in -
-their hands which have not been accounted for and paid
over according to law, and shall report the same to
_ the commissioners! court at their next term, to the
end that suit may be instituted for the recovery
‘thersof.m (parenthetlcal matter ours)

.In the case of Simmons Ve, Ratliff et al 182 S. Wer (2d)
827, writ refused, the court had under consideration an action

‘take care of *I, O, U,s", "N. 5. F." chec¢ks, or "forged checks",

instituted by appellant in trespass to try title to land former-

"1y belonging to Rains County and in which the contention was
made that the county treasurer of Raing County, and not the
Commisgioners! Court, was authorized to declare & default
under a dsed of trusu, this contention being based upon AT
ticie 1710 above- -set out, Ia overrullnv sala contentian the
court held as follows{
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*Under the guoted statute, the county treasurer
does have authority over certain funds of the county
and suthority to direct the prosecution of suits fox

- the c¢ollection thereofl, and such authority has been
upheld by the courts, Lruateus of Lytle School Dis-
trict v. Haas, Counily Judge, 24 Tex, Civ, App. 433,

59 5., W, 830. The authority given to the.county .
treasurer by the statute 1s not exclusive, howeverd,
and it has always been the law in this State that the
tribunal which we now designate as the commissioners!

-~ gourt is the executive ‘head of the county and vested.
~ with authority to determine whsn-sults or other ac-
" tions should be instituted to recover funds belongw:
. ing to the county; or any other suitfiﬁvolving the ¢
- pighits o property of the county, = LoOscan v, County
- of ”arris, 58 Tex, 5113 1 hllnger, County Judge, v,
" glark, 117 Tex. 547, & B.:W. 24 0666; Delta County
© V. Blackburn, 100 Tex. 51, 93 5. We. 419 " Without
‘attempbing to speoify thexlature of any c¢laims or
-suits over which the county treasurer may have ex-.
Cglueive Jurisdletion,; 1t 1s sufficlent to say that, .
_;unqaastlonably, the ¢oumisslioners? court has at least
. eoncurrent Jjurisdiction over such matters as those
~involved here and 1ts sction in deplaring the indebted-
ness due and instructing its trustee.to foreclose the
deed of trust lien involved in. thls case was fully

‘ _-autharlzed bj the law,"

I the case of Hoffman et 8l vs. Davig et al, 100 8. w. D

(2&} 94, the Commission of Appeals was counsidering a situation - .- i

here taxpaying cltizens had brought suit against officers and - ok

ex—officevs of the county and their bondsmen t0 regover for the 0
" alleged unlawful expenditure by suech officsrs of ceunty funds,

and the courdt announced the following rule as to who is au-
_thorized to bring suilt for a counity under such -circumstances:

_ "Ordinarily, the commissioners' court alone
determines whether litigation shall be instituted
in behalf of the county, but in this instance tha
majority of that court are the ones charged with .
dereliction of duty, and it is therefore in no
_position to act for the county. In:that situa~
tion, under the foregoing statutes, the county
treasurer, t0 whom the bonds are payable, has
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the statutory authority to protect the county's
rights and divect the 1nstitutio& of suits in

his .name for the use of the county upon these
bonds. The cusstion then is: 3here the au-
thority to institute litigation in benalfl of &
county is vested by statute in a particular body
or officer, may a private e¢ltizen determinhe whether
such litigation shall be instituted and himself
institute and prosecute 1v7

"In the case of Looscan v. County of Harris,
58 Tex., 511, there vas presented for decision ths
gueation of the right of a district attorney, when
the commissioners® court refuses to act, to main-
tain a sult In the pame of the county against
certain officlals to recover money illegslly paid
- outs This court, after determining that there was
no statute autgorizing the district attorney to
institute the suit, announced the rulé that, since
the »ight to do so was vested in the commissionerst
court, that right musi{ be held t¢ be exclusive, We
guote from taat opinion: ‘YThe commissioners'! court
undoubtedly hes the right t6 cause suits to be in-
stituted in the name of and for the benefit of the
county, and except where a concurrent right to do
the sams thing, or where an exclusive right in a-
gpecified case or casges is conferred upon some .
other tribunal or some other officer of the’
'gcvernment the . commissioners® court must be.
deemed To be the guasi exeocutive head of the
county, vested with exelusive power to determine
when a suit shall be instituted in the name of and
sfox the be4ez1t of %he county. ' : .

. m"as above pointed aat, both the commlssioners*
" ecouri and the county treasurer are vested by statute
with the right to institute-this litigation. Since

‘the former is in no position %o act, the Tight of

the latter to do so 1s excluszive, unless there is

) conferred upon the county or district atiorney by
article 339 the concurring right - a quegtxon whiech

we need not netermmna‘ O .

T LAY
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it is our oginlon, therefore, tﬂmﬁ'iﬂ this 1nstance,
since funds belonging to the -county ar “1nvolved the Com-
misgioners® Court has the might and duty to- &etermine
whether or not it will have suit Lllﬁa “in behalf of the
county. Bub this right is not exclusive in the Commissionerst
Court, for tie reason that, under the above cited authorities,

the county treasurer also has authority to direct progecution . -

gceording to law for the recovery of sald funds as debts due

his county. There gre also statutes which make it the duty

of the county or district attorney to see that such claims :
8 pald‘ -

Article. 339 provvaag as follows,-

- #yhen 1% shall comse to ‘the Lnowle&ﬂe of any
- district or county attorney that any officer in
-.nis district or counly entrusted with the colleg-
tion or safe keeping of any public funds is in any
panner whatsoevey negleetiag or abuging the trust
-econfided in kim, or in any way falllng to dlgcharge,
hle dutieg under the law, he shall institute such
proceeulﬂgu as are necessery to.compel the performs
ance of such duties by such officer. and to prnserve
and DTOuect the publiios 1aterests. L

& had occasion to construs- this stauate recently in our
Obinloﬁ No. 0-6376, a copy of which is enclosed herewith,
wherclﬂ we ‘were passing upon whether or not it was the duty.
of a County: ﬁttorney to bring a suit against an ex-tax col=~
lector and the suveties on his bond to recover fees collected
by him under the Automobile Certificate of Title 4gt. After
referrlng 0 variaus autharities, we Hﬂld as - follows. '

e thlnk 1ﬁ is clcar, therafore, that it is the
-orfficisl duty of the county atitorney %o bring a civil
suilt against the Tax Collector rsferred to and the
surety on his bond to recover said money. - We do not
believe that the faoet that said Tax Collector has
gone oubt of office makes any difference as to the duty
of the county attorney in this- respeet as said. Tax
Collector was an officer at the time that the obliga=-
tion arose and same are not cancelled or discharged

by nls &oing out. of o;fieeil
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wordinarily tne Com iASuidﬂLrs’ Couft zlone deter-
ines wasther litigation saall be lunstituted 1n favor
toneg uunﬁy, cand in sonme lastances the county treasurer
the statutory aGizbority to protect the county's rights
Cisccr the institution of syit in his name Tor the -
of the coupty. It might be well, therefore, 1o have
approvael of these officisls in this instance, though
ia our opinion that the county attorney has the con-
ureing Iicdu, ag W'll as that it is Lis dutj to bring
ne action., uHoffman ef 21 V. qu1s, 70 8. W. {2d) 637,
. 3.'30 a.-}q 11--‘:« (2€L 9‘4-: g ' . . .

Your attention is also directeﬁ Lo t“e case of NOonlll
District 4ttorney, ve, Terrell, District Judge, et &l, 259
Be. We 9iL, bJ ,au Magr 3 [06 Couhu,'naﬁcr invelved thae rirht of .
the District Attornmoy to prosecnite and control a suli in-
- stituted by tau vuuhty of Bszrsr, by order ¢f its Commaissioners?
Court, azainst the County “tuoruc* of Bexar County to recover .
certain suus of money allsgsd to belong,uo Gexar County, re-
csived bv 8aid County Attornsy and not reported o accounted
for by uaim., Under a contract with the Coumissioners' (ourt,
~tae County was repressnted by otiher amtorneja Tt ap seared
from the statement of faets that in like mannsr guit had been
brought ageinst the Districet Clerk, the Counity ¢lerk, the :
Snerlff and the Gonatable'ts-recgver exnesEs fwas“naﬁ,auccunted
for to the count The trisl eourt held that sueh other offie
cialg came Witi;ﬂ the tertes of Axt icie 366 {aow art. 339), bdut
that the Countiy Attorumey wes not included therein, as he was:
- 'not M"euntrusbted with the c¢ollectlon or safeikeeping of any pub-
- 1lle Tunds.™ The uhﬁ"&&@ Court held that this ruling was
grronsous, &nd that the statute vests the District Attorney
with the “iWht TO ﬁPDS?CubL and control such suii, and thatl
“the duties imp osed upon him by the statute gould ﬂot be
propcrly exzercised without autha*ztv 0 control such sult,
*ee ailso, ueaqicr et al vs., Adenms et al, 238 o. Y. ?07 250
8. W. 413, wherein the Court of Civil apnoals {238 5. ¥. 708)
afier uettin& out what is now Artiele 339, lalu down the fol=

lowing rule;
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wye think the purpose of this statuie was to
exyressly pregeribe the duties of the 4istrict or
county atterney in the ecircunstances therein rew
cited, and that the Legislature d4id nmot intend
thereby to limit the commiasioners' court, in their
general management of the county's business affalrs,

-
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to the utilization of the services oI the one or
the other of those officers. The dutles of the two
sets of officers sre in no manner made:correlative,
and it is difficult to see in whal way”this poaitive
requirement upon the district or counity attorney as
to his independent duty could have any reéference to
members of the conmmissionerst court. IT seems to us
that the matter of the duty thus lald 4pon the ate
torney and that of the general authority of the '
commissioners’ court are quite apart. Since the
qucted statute not only inposed the duty, but algo
cenferred the Correspon 1ding privilege upoxn the
officer namsd of ﬂstlbutln -sults of ‘the character
gspecified in behalf of the countj, it may well be
that the commissioners® court would lack the power
" to displace hid Lfrom his rightful authority in that
-reéavd, out, as our statement of the facts has shown,
nothing of that sort was contemplatsd ‘or-attempted.
in this case. The pleadings and the affidavits:
in evidence,before the trial hourt here showed that
the purpose Of‘thesahcenuract wag merely to huVB : S
the dutside attorneys &ssist the oounty atﬁorney : : - :
in the sults contracted Tor.» . :

o 'ﬁrt, ;2~2@ of aur COQG of Crlmlﬂal Procedure created the
office of "Criwminal District Attorney of Dallias County" and -
provided that sueh official should haVa, i a&ditlon to athers,

the follawxnn pawersi-

_ : “Tae Crlminal DlSurlct Atta*ney of Dallas Oounty"
shall have and exercise 1a addition to, tie gpecific

. poviers given and’ the auties “imposed fipon him by thisg
Act, all such powers, dutea {dutiea) and privileges
within said Criminal- Diut;lct of Dallag County as are
by law now conferred, or which may heresafter be odnie
ferred upon dlstrict and county atborneys in the.
various eounties and guéiclal districts of this L

gtate, T . ‘ . .
) ”harefore,' the rdleé of law hereinmabove Seu oﬁﬁ as being.
epplicable to & county or district attorney are also applicable
to the urlmlﬂal Dlatrlct Attorney of Dallas Countf. .

L APE, 16568, V. A, C. S., imposes’ eertain dutiesfupon-county
auditors in all counties having a population of one hundred and
ninsty thousand or more according to the last preceding Federal
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pertaining to the accounts of all county officers, including
District Clerks and District Avtoraneys, and all precinct officers.
- Sald article contains the following provisiocns;

wE % Fat the ¢lose of any fiscal year., or ac-

counting period now or hereafter fixed by law, the

- County Auditer shall audit, adjust, and settle the

- accounts of Buch officer. In the event the County

~Auditor shall be unable to obtain proper reports or
an adequate dccounting from any District Attorney,
District Clerk, tounty or precinet offlocers as herein
‘provided, elther during or after his term of office,
the County Anditor shall have suthority to enforce
an gecounting thereof, and to take such steps at the

- ‘expenge of the county as are necessary in hilg judge
ment to proitect the interests of the county or of
the parsans, flrms, or eorporations entitlea to such
fundg,. }

‘ It is our opinion that this statuta authorizes the County
,ﬁuditor of Dallas County, one of the counties to which said
statute applies, to take such legal action in the name of the
s gounty as-he deems necessary to eaforee the collsetion of any
*.ncney he finds any of the officers named in the statuts to be
. due the county, and to that end he may call upon the Criminal
i Dlstriet httarney of Dallas County to file suit against the
dellnqusnt officer, Should the Criminal Distriet Attorney
fell or refuse to btakes such legal action, the Jounty Auditor
imay, at the expense of the county, employ some attorney to file:
- sueh sult. However, the authority of the County Auditor to -
. take such legal action 1s not an exclusive authority, but is

'3Q,concurrent with the suthority of the Commissioners! Court and «
County Treasurer, as well as the duty imposed by statute upon.tin

T  the Criminal District Attorney.

It is our opinion that the Gommlssioners‘ Court, under
.~ 1ts authority to contrél and mana&ge the finances and’ business
" ‘affairs of the county, has the power and authority to request
- the Distriet Attorney to bring a sult to enforce settlement
‘of such elaims as those here upder conslderation. - It also
hag the power and authority to employ attorneys to assist
him in the prosecution thereof. Under the facts here
presented, it is also the d&uty of the District Attorney to

Le”sus, and clounes sueh offlcers with celtain enumerated’ powers

......




Toh. H. Pat Ddwards, page 21

£ile such sult and prosecute same independently of any request
soc to do from the Commissioners' Court, Coualy Auditor or
County Treasurer, . ) T .

e ncrcthn return to you the County Audm%or a repcrt
_eqclosed with your request. -

.Yaufs.Very trul&s

ATTORNEY CGUNERAL OF iuﬁﬁﬁ

Jas. W. Bassett
Asgistant
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