OFFICE OF THE ATTORNEY GENERAL OF TEXAS

% AUSTIN

-5: GROVER SELLERS

ATTORNEY GENERAL

; Jonorable Claude Isbell

: Seoretary of State

: Austin, Texas

: Dear siri Opinien No. C-694h

;

1 Rey ai the Brownsville

) B ldln; Corporasign,

the provisigns o t. 11302,
Subdiv. 74, nd
) oaid gk 8 its

{2 %his offioe uasing
avigions of subdivi-

Hioh it 1s formsd 1is
rétructing and r.f;lring
i vessels for uss
hg naviantian of rivers, lakes
b end seas, with power to busld

ot, aaintein and gperste such &ockl.
*-ckn, parine railways, wharves and
h6r appurtensanoces &s may be neosssary for
! he aceomplishment of sueh purpose, 2s su-
‘ thorized by Subdivision 74 of Articls 1302,
of the Texas Revised Civil statutes, 1925,
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iion, Cleude Isbell, pags 2

»on Koveader &, 1945, we wers pressnted wita a
proposed azendment to the gharter tJxetiher wita a
proper filing fee and u proposed supporting affidavig,
The proposed smendment to the sharter changed the nane
of the corporation, incrsased its sapital »stook from
+50,000.00 to §75,000,00, and also proposed to ehange
its purpose clauss to read as is ¢rovided in 3eotiba
igzgr Artiele 1302 of the Texas Revised Civil Stédtutes,

»

3¢ snciowe herewith for your eonvenienes photo=
stetie o0pien 0f both the original eharter of sush
coxpany a&nd the proposed ame % of such charter,

*On Noveabsr 10, 1945, we returned the proyosed aamsnd-
nent to the attorneys for such sorperstion advising thea
that {a our opinion Artiocls 1314 of the Texas Statutes
prohibits suel a proposad amendasnt to the sharter of
the sorporation altering ite purposs glause,

"On November 15, 1945, the attorneys for sush eor-
porstion returned £n¢ I:opo:ad saandment contending
that we were in error our interpretation of the ap-
plicetion of Article 1314 to the instent proposed
ssendasnt, We enclose herewith in tils coamnestion
photostetie copiee of theme two letlers atorssaid,

*FPlease, thersfore, in the preaisca, adviass usy

*1., Should the Sseretsry of Stste file the
ipstant proposed amendment?®

The origlnal purpose clauss of said chartex is set out in
your regusst snd oontalns the words of Article 1302, Subdivision
75, Veranon's Annotated Civil Statutes, The purpose oclause of
the proposed asmendmsnt of saild ocharter, which contains the words
of art. 1302, subdliv, 34, reads as follows,

*The purposs for which it is rorued is to trana-
aot any mspnufesturing or ain business, and o
chase and sell goods, wures an mrchandu used for
suoh businees) as authorirzed by subdivision )4 of
Artiols 1302 of the Texas Revised Civil 3tatutes,l925,"

Art, 1314 is {n part as fellews;

"Any private corporstion organizsd or iacorporated
for eay purpose mentioned 1in this sitle, may amend or
chsnge its qharter or set of inaorpontien by filing,
suthenticated in the same manner &s the original char-
ter, suoh amsndments or obanges with the Sleorstary of
State, * * * No amendment or change violative of the
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conatitution or laws of this ._tats or any provi.

sion of this title Or whieh 50 ohanges the origjnal
purpose of such asorporstion as to prevent the #xsou-~
tion thareof, shall bs of any force or sffsot’™

A sizilar situstion was involved in the oese of Johnston
st al v, Townssnd, Searetary of State, 124 3, w. 417, which had
to 40 with an original appliecstion for a writ of maadeaus filed
in the Supreas Court to oompsl the 3Seoretary of State to file a
charter Of inocorporation preparsd snd sudbmitted under the aame
subdivision of the statute es that hers under consideration,
and whicgh the Seorstary of State refused te file on the ground
that it was for the formation of & oorporation for two purposes.
The Suprems Court upheld the aotion of the Sedgretary of 3tete
on that ground, as well as on the ground that it 414 not olearly
specify the purpese for which the corporation was oreated, In
80 holding, the ocourt laid down the following rules of law;

"It is the contention of the relators that the
mention of voth manufsoturing snd mining in one sudb-
division of the statute suthorizes the formation of
oorporations for doth purposes without any limita-
tion, whioh gontention ils %esed upon certain ex-
pressiocns in the opinion of thias court ln Renmsey
v. Todd, 95 Tex. 624, 69 8. W, 133, 93 Am. 3%,

Rep. 875. on tae other hand, respondent contends
that zanufeoturing sud mining ere distinet busi-
neseées, the transagtion of which by one corporation
is not suthorized dy the provision referred to per~
mitting an ingorporation for the one 'or' the other,

%o 40 not fully agree with elther contention,
It sust de remenbered, ss was pointed cut in amsey
v, Tod, thst snotier provision requires that the
sharter state 'the purpose' of the incorpoxation,
It is also to be noted that that for which an in-
eorporation is suthorized by suddivision 14 is the
transaction of 'a businsss' -~ not of two or more
businesses, :2ither mining or menufeoturing may de
& business by itself. The twd may be who dis~-
tines froa and unrelsted to eash othsr, A gharter
suthorizing doth withous restriotion would contain
a statamént, not of the purposs, dut of the pur-
poses, and would sapowsy the corporation 1o trans-
act, not a bdusiness, but businessss. Instances of
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Hon, Claude Isbell, page 4

this are & bdusiness of alning for gold and another
of asnufaoturing cottons, of aining for coal and of
Ranufecturing shoes. 3Iegardleass of the use of ,
alternative language 1in suddivision li, we think./
the character of the statutory provisions is sush

a8 0 exolude the construction that the transaoction
of two distinot bdusinesses of mining and menulfesturing
are hers provided fer. On the othsr hand, there may
be & business consisting of doth menufasturing and
&ining, in whieh the operations are so related to
sash other as t» ¢onstituts an entirety. The
products of the alne aay D& #0ld ian their crude
state, or may be manufaetursd into many 4ifferent
nrticita. and thess may be 8014 or devoted te their
various uses. This alght Justly de trsated as the
transsotion of & manufscturing and mining business,
akd ooms within the lasnguags of the statute, we do
not think that the use of the gonjunction 'or' was
intanded 'to prevent sn inoorporatien for that or

any other ons business, slthough it conaiss parsly
of alning end pertly of asnufagturing.

nk ¢ 9

*svideatly an 1nc¢rzor|tion is aliowed by this
subdivision for any undertaking that comes within
the xneaning Of all or either of these words. It
does not follow that seversl undertakings whioh in
their natures are separate and distinet may be in-
eluded a8 one, S0, we think, ‘s bDusiness' may
preperly b%e incorporeted as & asnufacturing and
zining bSusiness, but two businessss, one of mapnue-
feeturing end the other of aining, csnnot be made
one, dbe¢auss the statute does not so provide, The
10;!:1:%110 intention that the dusinsss siould de
s unit is further showa by the fzet that in sud-
division 14 there is no geanersl suthority for {he
purshass snd sale of goods, dut only an authori
for the purshase and sals of those 'used for su
busineas,'

"A aharter must speeifly the purposs for whieh
the corporation is t& De erested. This should de
done with sufficient oleariess to enadle the
Sesretary of State to soe that the purpose speei~-
tied 15 ooe provided for dy the statute, and to
define with soxs sertainiy the scope of the dusiness
or undertaking to be pursusd, Ths eharter tendered
in this cass is 30 general and indefinite in its
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tion. Claude Isbell, pege §

language that while (¢ aight apply to one businsss,
such a8 we have mentioned, oconsisting of both manuw~
faoturing end mining, with the purchass and sale of
goods, eto,, used for it, it aiznt also do texsn to
authorize the trensaction of two dusinosses, of
uapufseturing and apother of aining, with the further
power of purchase and sale ipeideat to esah. Apnd it
appsars to be the purpose of the relators to use the
csharter for the oarxy on of what we regard as two
distinet businesses. We may look to this as {llue-
trative of the ospacities for use of that whish it

is sought %o have the respondent rfile, slthough we

40 no$ think that questions as to what =may be doue
under a oharter ordinarily arise when it 1ls proposed
to have one filed. It 1s prorer and important to see
that the purposs of & charter {s 0 sxpresced as to
oarry out the intention of the lLegislature in making
that requirement; for it is by & csomplience with {¢
that Sae pudile, ss well as those speaislly interested
in corporstions, are to be protectesd agsinss the assuap-
tion of rs not granted, It appears from the peti-
tion thet the relators who are alst the proposed tor-
porators have heretofore acted es partoers in mining
fox ¢4l, gas and water, and have aanufectured their
own tools and equipzent and devices used in that
business, and have invented snd received patents on
sozs whioh were new, They heve bdesn able 1o manue
facture more of these than they have neoeded in dbing
their own work, and have been engaged in sclling them,
ead the ssnufscturing bdusiness whioh they wieh to in-
corporete ls that of making these tools, devices, ete.,
for sale to others, Such menufeoturing has herstofore
been a part of the business whlch, as individusls, they
hed & Tight to conduot, but it by no means follows that
it with ell slse that 1s proposed for the ocorporetion s
only one business of mining and manuraoturing such as
one gorporetion may follow, It seems plain that the
business of manufasturing for sale, tools, ete,, for
nining is a8 distinet from the business of mining aas
the business of asnufagturing ror sals farwning inple~
xents would be froa feraing. In order to hold that
the statute a2llows the anorgornting for two sush
purposes, we should have to hold thet it authorixes
the inoorporetion of one sompany for 4distinet busi-
nesses of mapufacturing sund mining, which, as we have
slready said, is not true, And, as ths ghayter
offered can be interpretsd as meaning and is intended
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tion., Claude Isbell, peage &

to mean that it authorizes the pursuit of both
businesses, wes think the respondent nad the right
under the law to refuse to file it until the doubt’
as to its soope should be removed Ly a more apce}rio
statemseny of the purpose.” i

If sesgh of the ground sst forth in the adove opinion for
refusing %o file aeid cherter were surfielent under the faots
of that oase whers an orifinal charter was involved, they would
be surfisient hers, especially the first ground thereof, since
an smanded sharter is here involved, 7The original charter of
the Brownaville 3 uilauilﬁina corporation having suthorized a
busicess such as dbuilding, construoting and repairing beat-
ships and vessels, together with the othsr activities thcrc
desgrided, same would neqessarily constitute ths amanufasturing
business that would de carried on under the amsnded eherter,
and seaid manufagtured artiocles and materials, doeks and ap-
purtenances used in gsonneetion therewith would be the goods,
wares and msrohandise t0 de purchesed and sold under the
anended chavrter., But we are unadle %0 sse whers such amsnu-
faoturing business, end the purchase and sale of sueh yroducts,
could bs 80 rtlatoa to a mining buasiness and she purchase and
sale of {ts produets ss to constituts an sntirety under the
rules of law laid down ia the adove ocase., JYor this reason,
Thererors, it is ocur opinjon that your question should be,
end it is, answered in the negstive, as well alse for the
further reason that the purposs clause of such sasnded
oharter 40es not elearly specify the purpose of the ocorpora=-
tion after the fillng of saléd amsndement,

Yours very truly,
ATTORKAY CIHERAL OF TRIXIAS

3 4 o 4,
JuWBild Itl. !. Balsott
Assistant
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