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Honorable 0lin Culberson, Chairman
Railroced Commisgion of Texas
Austin, Texas

Opinion No, 0-6998
Re: Whether it is mandatory wpo

soribe or appr
servance by speoia

carrisrs a rized to
livastoc stock feedstuf
and ¢ insry, when coh-
sid pragtideble to do

Dear Sir:

Your 1et;¢' pr requests the
opinion of this Depar ent as ollow :

"Dated F‘b ' 9L, a p of livasstoock

hauler!‘throuéhit

agent, O, R, Davis of
Austin, xas

th Tbxaa Railrocad Com-
ssion}ép»appli ~for Ahis Commission to pre-
lc tes, rulen and regulations for observance
pooia;zibg Motor _Carriers authorized to trans-
por livestoc livestock feedstuffs, and farm
oth?ry. \3

\_ "The Dipe€otor of the Rate Division of this
Comm sion presented that application for oon-
sidera » and he was instructed, after conaidera-~
tion thereof, to advise the petltloners that the
Commission is of the opinion that it should not
assume jurisdiction of, or presocribe rates and
rules for observanoce by Specialized Motor Carriers
authorized to transport those commodities.
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"On Varch 14, the attorney for the Texas Live-
stock Haulers Assocolation addrassed & letter to this
Commission, stating that in his opinion the statute
mekes it the mandatory duty of the Railrcad Com-
mission to presoribe rates, rules and regulations
governing the trunsportation of livestock, live-
stock feedstuff, farm machinery and the other oom-
modities named 1in 3eotlon III, of House Bill 351
by the motor oarriers operating under certifioates
of convenience and necessity 1ssued by the Cou-
mission. ESaid attorney further stated:

"tIt 1s my opinion that the Commission has
no disoretion to exeroise in oonnection with
the gquestion of whether it shell, or shall
not, prescribe the rates, but that the Cou-
missionts disoretiorn arises in determining
what the rate, rules and regulations governing
the transportation of such oommodities shell
be. No court may subdbstitute its decision
for the Commission's deoision as to what the
rates shall be. Unless the rates presoribed
by the Commission pursuant to an exercise of
its discretion are discriminetory or confie-
catory, the courts may not disturd them,'

"Caveral years agzo and long prior to the pas-
sage of F. B. ¥o. 351 by the Legislature in 1941,
motor carriers engaged in transporting such ocom-
modities operated uncer special comrodlity permits
and were not considered or treated by the Cormission
as either contraot carriers or common carriers.
While such carriers were operating unier specisal
commodity permits, and long prior to the enaoctment
of H. B. Ko, 351 by the Lerislature in 1941, the
Commission held & hearing upon a petition filed by
interested parties seskinz to have rates pre-
soribed for tha trapnsportation of the same oon-
modities by spscial ocomnodity permit holdnra., The
Commission held that hearing and pursuant to oon-
gideration thereof entersd an order holding that
it was within the Commission's discretion as to .
whether it would or would not fix suoh rates and
beocause of the praotical diffioculties 1lnvolved in
fixing suoch rates, conoluded it should not under-
take to presoride suah rates.
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"The genersl oconditions under whieh livestook
ares hauled have not shanged, but the statute was
amended by H, B, No. 351 by the Legislature of
1941, and henoe the contention that it is the
nandatory duty of the Oommission to presoride such
rates and that the Commission has no disoretion
t0 exeroise with respect to whether such rates
shall, or shall not, de presoribded.

"This Commission oonsldered the application
of the Texas Livestook Haulers Assooiation, Num-
bered 1, adove referred to, snd oonoluded that
it would not assume Jurildlotion and would not set
the application for hesring, and so advised the
petitioners,

"This Commission would like to have your sd-
vice as to whether or not in a situation where it
believes it is impraoticadle to fix such rates,
the terms and provisions of said atatute neverthe-
loss make it the mendatory duty of this Commis-
sion t¢ presoridbe such rates and whether or not said
Livestook Haulers' econtention is oorrect that the
Commission has no disoretion to exercise in deter-
mining whether it shell, or shall not, presoribe
such rates."

We will first review the history of legislation per-
tinent to the subject of your reguest.

House Bill 335 of the L2nd Legislature (Acts 1931,
L2nd Leg., page 480, ohapter 277) amended the originsl motor
carrier aot of the 41st Legislature (Aots 1929, Llst Lleg.,
chapter 314, page 698; Aots 1929, 4Llst Leg., 2md4 C. S.,
ohapter 24, page 38) and is the present dbasio common ocarrier
motor carrier law {(Artiole $1lb, V. A, C. S.). Sectlon &
of the 1929 aot was amended by the 1931 act to read in part
as follows:

"The Commission is hereby veated with power

snd suthority and it is heredy made its duty to
supervise and regulate the transportation of proper-
ty for compensation or hire by motor vehicle on

any pudlic highway in this State, to fix, presoribde
or approve the maximum or minimum or maximum and .
minimum rates, fares snd charges of each motor
carrier in acoordance with the specifio provisions
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herein oontained, to preseride all rules and regu-
lations necessary for the government of Rotor oar-
riers, %0 prescridbe rules aand regulatioas for the
safety of operations of esch of sugh motor oarriers,
to require the filing of sueh monthly, snausl or
other reports and other data of motor ocarriers as
the Oommission may deem necessary, %0 preseride the
schedules and servioces of motor carriers operating
as oommon oarriers, and to supervise and regulate
motor oarriers in all matters affecting the relation-
ship between such earriers and the shipping pudlie
whether herein specirically mentioned or not.”
(Article 911b, Seotion A&(m)}, Y. A. C. 8.)

Seotion 6{(d) of the 1931 aet provided for what de-
ocame known as "speoial oommodity permits”., The aot did not
expressly sudjeot speoial commodity carriers t0 the variocus
requirements of House Bill 335 pertaining to cozmon ocarrier
motor earriers and as & oonsequencs, licoial oommodity per-
nits besame the subjeot of litigation in our oourts which
was pending in 194l.

The 47th Legislature by House Bill 351 (Aots 1941t
47¢h Leg., page 713, cohapter 442} Article 91llb, Seotion 1(1},
Se, 6(d§) supplanted speoial oommodity carriers by creating
e speeinl olaas of common carrier motor ocarriers designated
as "specislized motor carriers”. Speoclalized motor ocarriers
wore made subjeot to the basie motor carrier law by Seotion 4
of House Pill 351 which amended the original motor sarrier
sot by adding Seoction 5a. Sudsection (e) of the added Seo-
tion ja reads:

*(e) Exeept vhere otherwise provided, appli-
ocations for and holders of certifieates of pudlio
eonvenienocs and necessity, as provided for in this
Seotion, shall de subjeot to all of the provisions
of the Ast relating to ocommon carriers by motor
vehicle,"

Rates for speocialized motor sarriers are not "other-
wise provided” in House Bill 351, or elsewberes.

There is a olear and decisive legislative purpose
in House Bill 351 that speocialised motor carriers shall be
oonsidered ss common carrier motor sarriers and sudjesgt to
the basiec motor earrier law. The caption to the aot reads
in parts "providing that specialized motor earriers shall
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be sudbject t0 the laws realating to ocmmon carriera™ and
Seetion 1 of the aet reads as follows:

*Seetion 1. Desclaration of Polioy. It is here-
by deelered to Yo the policy of the Legislature to
sreate & elass of common oarrier motor carriers
designated as 'specialized motor carriers' to an-
gage in the dbusiness of transporting for oompensation
or hire over the highways in this Btate over irreg-
ular routes on {rregular schsdules with 'specialized
equipment,' oil rield equipment, housshold goods,
and used offioce furniture and equipment, livestook,
milk, livestook fesdstuff, grain, fars rachinery,
timder in its peturel state, wooi. mobalr, pipe used
in the construotion and maintenance of water lines
and pipe lines, and in addition, all commodities
whiok by reason of 1onfth, width, weight, height,
size, or other physisal sharscteristie, require the
use of specisl devieces, feolilities, or equipment for
their loading or uploading, snd all commodities whioh
require special fecilities or specisl motor vehicles
for adequate, effioctent, or safe transportation; to
regulate such earriers {n the pudlic interest to the
end thet the highways may be rendered safer for the
use of the general publio, that the wear of suua
highways may be reduced, that congestion of trafrioe
on the highways may bde minirized, and that the use
of the highways may be restrioted to the extent re-
quired by the necessity of the general pudblice; pro-
vide regulation ror all coxmon osarriers, without un-
Just disoriminetions, undue preferences or advan-
tages, unfaiy or destruotive competitive practices;
improve the relations detween and coordinate trans-
portation by the regulation of sush motor<carriers —
and other oommon osrriers; preserve the ocommop ocar-
riers serving the pudlioc in the transportation of
comnodities generally over regular routes; develop
and preserve & complete transportation system prop-
erly adapted to the needs of the oommerce of this
State and of the Nstional Defense Program,"

Speaking of common sarrier motor earriers and speoial-
1zed motor carriers, the court said in Viotory Truok Lines .
Red Arrow Freight Lines, 186 8. W. (24) 98: "Both of these
are treated as 'ocmmon carriers' and sudjest to regulation as
such,"

Speclalized earriers are thus sudject to the same
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regulations as had obtained with reaspeot to regular c¢ommon
ocarrier motor carriers, and as if specialized motor carriers
had bdeen a part of the originsl motor carrier aocts,

: It therefore follows from the specific provisions
of Subseotion (o) of Seotion 5a, quoted adove, and all the
intendments of Eouse Bill 351, that the power, authority, and
duty of the Railroed Commission with reference to the pro-
nulgation of retes is now identiocal with reference doth to

" regular common oarrier motor ocarriers and to ocommon oarrier
speolalized motor carriers, «nd that thesae ocarriers are egually
subjeot to the rates prescrided by the Commission.

It is noted that original Seotionm &4 of the 1931
Aots (Artiocle 911b, Seotion 4) contained Subsection {(a), (d)
(which was repealed by the 47th Leglelature), (o), end {d}.
Subseotion (a} quoted hereinbefore itself enumerates seven
duties of the Commisaion, five of which, inocluding the frix-
ing of rates, ars specirio. The purpose of Seoticn L was
to empower and direot the Railroad Commission to regulate
common oarrier motor carriers, in the various named reapeots,
for the purpose of achieving s sound and integrated motor
oerrier systex in the pudblioc interest. EKech of the subseo-
tions oocntains the mandatory language "the Commission is
hersby vested with power and suthority and it is heredby made
its duty®; this language is likewise present in original
Seetion baa, Seotion &, and Seotion 13a. The duties of the
Commission which are specified in these various seotions repre-
sent forms of regulation considered by the Leglisleture to be
essential and imperative to the acoomplishment of the purposes
of the aot. The duties enumerated are of equal statutory
dignity and foroe; the language used does not permit the oon-
struction of some of the duties as permissive--subjest to the
disoretion of the Commission as to whether or not they will
be perforxed--and others as mandatory. If the duties are not
oonsidered as mandatory, the positive and active regulation
and supervision of common carrisr motor oarriers in all res-
peots would be left to the sole disoretion of the Rallroad
Commission as to whether or not such regulations would or
would not be acoomplished., Quite olearly it was not the in-
tention of the Legislature that the Commisaion would have
the disoretion to aoct or not to soct im the variocus named
respeots, dbut rather thet the Commission would exerclse dis-
oretion in the manner of acting only. .

In Texas Motor Cosches, Ino., ¥v. Rallroad Com-
1#. the Austin Court of Civil
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Appeals oonsidered the requirement in Seotions 6 and 7 of

the Motordus Aot (Artiocle 9lla, V. A. C., S.) that the Com-
mission asoertalin and determine ocertain faots presoribed in
the aot in oonnection with an appliocation for a motorbdus
certifioate of oconvenience and necesaity. Seotion 6 of the
aot oontains the identical opening language whioh, as pointed
ocut above, is present in the rate ssotion (L{a)) and in other
seotions of the motor oarrier act (Artiole 911b): "The Com-
mission is heredy vested with power and esuthority, and iv 1is
bhereby made its duty®”. The court held that the duties are
mandatory upon the Commission: |

"While the commission 1s given ocnsiderebdle
latitude in the manner in whioch it may proceed to
ascertain the faots prescrided in the statute as
prerequisite to the granting of such permit, the
duties of the ocommission gresoribed in the act are,
we think, mandatory, * * *»

The same court in Texas & P, Ry. Co. v. Railroad
Commission, 138 S. W. {2d4) 927, spoke as follows of the duties
of the COmm%ssion under the Motor Carrier Aot (Article 9llb,
Y. A. C. S.):

*In brief, when the Aot is oconsidered 1in its
entirety, 1t imposes upon the Commission the menda-
tory duty, where the physical structure of the high-
ways and the safety and convenience of the public
will permit such tremsportation of freight for hire
over them, to 80 regulate, control, and limit suoh
motor transportation to the needs of the pubdlis;
and to ac regulete and ocontrol seme as not to im-
pair existing operetions thoroon‘ whether by privete
oarrier or by oommon ocarrier., * ¥ *n

Sutherlend on Statutory Comnstruction, 3rd Ed.,
Vol. 3, page 86, Seotion 5808, quotes as follows from the
United States Supreme Court oase of Board of Supervisors, Rock
Island Company v. U. S., 4 Wall. (71 U. S,.) 435, 446, 18 L.

Ed. 419: .

"Where statutes provide for the doing of acts
or the exeroise of power cor authority by publio
offioers, and private rights or the public interest
require the doing of such aots or the exeroise of
such power oOr esuthority, they are mandatory, regard-
less of whether they are phrased in imperative or
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permissive terms, Thls rule bas deen enunoisated bdy
the United States Supreme Court, speaking through
Mr. Justioce Swayne, as follows: 'The conolusion

to be deduced from the authorities is, that where
power is given to pudlic officers * * *--whenever
the public interest or individusl rights oall for
its sxeroise--the langusge used, though permissive
in form, is in feot pre-emptory.'"

It i3 well settled that if statutory language is
mandatory, there 1s no disoretion in the sdministrative dbody
touoching the question of whether or not the power shall bde
performed, there being disoretion only in the manner of its
exercise. 43 Am, Jur. pags 77, para. 259.

It is also well settled that the promulgation, ob-
servance and enforoexzent of common oarrier motor oarrier freight
rates is in the pudblic interest. This has been legislatively,
Judiolally, and administratively recognized and no one would
serioualy question the validity of this principle.

From all the foregoing, we conolude that the statutes
of Texas plaoe the Railrcad Commission under a mandatory duty
to parform the power of presorlding retes for observance by
common carrier motor oarriers, including ocommon oarrier
specialized motor oerriers, and that this legislative dele-
gation of power and plecement of duty renders it inocumbent
upon the Commission to fix, prescride, or epprrove the maximum
or minigum, or maximum end minimum, rates to be observed by
speoialized motor osrriers suthorized to ¢t ransport liveastook,
livestook feedsturfs, and farm mechinery.

He have hesretofors observed that the power, auth-
ority, and duty of the Rallroad Commission with reference to
the promulgation of rates is identiocal with reference both
to regular oommon carrier motor ocarriers and to specialized
common carrier motor carriers, The essential difference
between the two types of carriers is that the regular motor
carrier is required to operate oOver regular routes on regular
sohedules, whereas the specialized ocarrier {s authorized to
operate over irregular routes and with irrsgular sohedules.’
In many, if not most, instances the specialized carrier
dupliocates and is in direot oompetition with the railrocads
and regular route motor oarriers., The Commission has of
ocourse without exception presorided rates for observanoe
by the railroads and the regular route motar oarriers. It
is at once manifest that if it is praoctiocadle for the Conm-
mission to presoribe rates for observance by the railroads
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and the regular common oarriers, it would likewise be prec-

tiocabdle for the Commission to presoribe rates for speoialized
carriers performing essentially the same transportation ser-
vioce, It follows that for the Commission to refuse to do

80 in such oase would pose the question of unlawful disorimi-
netion against the railroads and the regular route ocommon car-
riers. One of the express purposes of the 1941 speocislized
motor oarrier act is stated in Seotion 1, hereinbefore quoted,

as follows:

"Provide reguletion for all oommon ocarriers,
without unjust disoriminetion, undus pref-
erences ar advantages, unfair or destructive
competitive praotioces; improve the relations
between and coordinate transportation by the
regulation of suoh motor carriers and other
ocommon oarriesrs; preserve the oommon carriers
serving the pudblic in the transportation of
2o§m221tios generally over reguler rcutes

To 4llustrate, we will assume that the specislized
oarrier 1s authorized to transport livestosk and livestock
feodstufrfs from end to Fort Worth and Sweetwater and that
such ocarrier transports feed from Fort Worth to Sweetwater
and livestook from Sweetwater to Fort Worth., This oarriage
is direotly ocompetitive with the railroeds and with regular
route motor carriers asuthorized to operate bdotween these points
and tre Commisesion has presorided rates for observance by
the railroeds and the regular route motor ocarriers., If the
Commission refuses to prescribe rates for a specialized carrier
in such a oase, it 12 obvious that disorimination will result
and that the specialized ocarrier would have an undue advantage
and oould institute unfair and destructive ocompetitive rate
practices,

In Texss & P. Ry. Co,, et al v, Raliroad Commission,
et al, 138 S. W, (2d) 927, the Austin Court of Civil Appeals
considered the question of the validity of the aotion of the
Commission in granting special ocommodity permits under Seo-
tion 6 (d) of the 1931 aot without oonsideration of the

ubliec oonvenience and necessity for such servioe, Ssotion
(4) of the 1931 aot did not expressly make special commodity
ocarriers subjeoct to the provisions of the Motor Carrier Act
as 4id the aot of 1941 oreating speoielized oarrisrs., The
oourt held special commodity carriers nevertheless subjeot

2
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to the provisions of the aot and pertioular enphasis was pleced
by the oourt upon the matter of rate regulation of lpooici
commodity scarriers. The ocourt assumed the mandatory duty

of the Commission to presoribe rates and held that Seotion

6(4) of the 1931 aot would de invalid upon grounda of dis-
orimination in favor of speocial commodity carriers, and denisl
to other carriers of equel protestion of law, if oconstrued as
authorizing the granting of s specisl ocommodity permit "with-
out regulation as to rate, and without regard to the ability
of existing carriers in this area to render the same servioe”.

_ The following faotors are implioit in the uniform
rate system which it was the purpose of the Legislature to
achieve through the instrumentality of the Railroed Commis-
sion: The pudlioc interest in sound, efflcient, and solvent
oarriers; non-disorimination between carriers; the right of
individual ocarriers to charge rsasonable rates 2nd to bde
proteoted from undercharges, rebates, and unfair competition;
minimum use of the highways by the maximum utilization of
existing ocarriers; and the right of the shipping pudlio o
uniforaity in rates from all carriers for the same tranapor-
tation servioce.

We are olear in the opinion that no question of
praotiocabllity can relilieve the Commission of iis duty to
presoribe rates for specialized motor ocarriers where rates
for essentially the same transportation service have been
presceridbed for observanoe by the railroads and by reguler
route motor carriers.

There are, however, instances where & partioular
specialized ocarrier transportation service does not dupliocate
a reil or motor carrier service and for which the Commisalon
hes not presoribed rates for observance by the ralliroads or
by regular route motor carriers. To employ our illustration
egain, suppose that in addition to the transportation of
livestook from Sweetwater to Fort Worth and the feed from
Fort Worth to Sweetwater, the speocialized carrier goes to a
farm or ranch some distance from Sweestwater to plok up the
livestook and to deliver the feed. The oonditions of this
oarriesge will vary in matters of distance, type of roads,
variadble weather oonditions, types of esquipment that will .
traverse the roads, etc., whioh present practiocable difri-
oulties in the prosoription of rates. Nevertheless in
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analyszing the short haul problem, the following must be recog-
nizedt Pirst, the short haul partakes of competition with the
railroads and regular route sommon oarriers, though less
direot, in that this added servioe enables the specialized
earrier to ssoure the long haul dusiness; seocond, if rates

are not preserided rfor the short haul, specialized ocarriers
will be sudjeot to unrestrained ™diad for the business”
among thenmselves; third, the farmer or rancher would have

0O assurance of certainty or fairness in the rates he would
have t0 pay from time to time; and fourth, if the speoialized
oarrier controls the matter of rates for the short haul, he
oan in effeot undermine the prescribed reates for the long

haul (from Fort Worth to Sweetwster in our illustration) by
speoial concessions in the short haul, Therefors, for the
achievement of an orderly and effective rate syatem, it 1s
essentiel that rates bde presoribed for the complete trenspor-
tation servioe.

Weo assume that the short haul illustration represents
the situation in whioh the Commission bdelieves it "impraoti-
oadle™ t0 fix rates for the named specialized motor carriers.
"Impraoctiocadle”, ©f course, means something between "not easily
done” and "cannot be Done™. Not bdeing familier with the reoord
made in the hearing held several years ago by the Commission or
with the reocord which will dbe made under the present applica-
tion, we manifestly cannot categorically answer the question
of impracticebility. The law does not, of course, require
the doing of an impoasible thing, but we construe your letter
as not intending to state that the fixing of rates for the
named speocialized motor carriers would de ixpossidle. We are
of the opinion that faots of diffioculty and "not easily done"
would not relieve the Commission of the obligstions of the
mandatory duty under review, and that if capadle of agoon-
plishment, it is the legal duty of the Commission to fix, pre-
soride, or spprove the maximum or minipum, or maximum and mini-
num, rates for observance by speoclalized motor oarriers
authorized to trensport livestook, livestock feed . tuffs, and
farm machinery. y

Yours very truly

ATTCRNEY GENERAL OF TEXAS

Assistant

d.

APPROYED

OPFINION
COMMITTKE
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