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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTll\il

GROVER SELLERS
ATTORNEY GENERAL

[
-
LR

Honerable Weaver H. Baker, Chairman
State Beard ef Contrel
Austin, Texas

Dear Sir: Opinlen Ne. 0-7005
Re: Autherity of Beard sfi Insurance
Cemmisasisners undey the provisions
45, 49th

ssed by the *‘th Leg-
ave with Central Surety
of such surety bonds

on the effect the previsiens eof
islature will have on the centra
and Insurance Corperation ¢

ytate Board of Contrel and
‘torekesper-Accountants of

héth parties therete and heth partles
Ing to abide by the terms of the said
contract.

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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mIf your answer to tuv precedicg laguiry is in
the afflirmative, nay the 3oard of Insurance Comnlo-
slonera lewfully refuse Lo apgprove a proposed plan
and egressent on tiae gols ground that auen propoasd
rlan and agreenent providea that the mortusry funda
balonying to the aasocintion wey Lo disdbursed for
all of the thgﬁa jurncavs specified In tihe Dreceding
frnquliry and oompel sald aasoolation and reiasuring
corporatlion to aspree tinat the morituary funds ghall
be diasbursed for only one or two and not all of
suoh apecified purposes or for sore other or dlfferent
purpgose bhefore the doard »lll zlve its spproval as proe
vided in =maid Gtatute.”

S6Q, 2, Art, 5008-3, ¥V, A. €. U,, rsads as follows:

"the aums 57 any mortuary funds w.elonging to
such asaopclation shall thereafter de affeotuslly
the proporty of such organized and coaverted cor-
poraticn or corporation relnauring the sembersalp
of suoch descolation, but zay de disbursed for
payment of valid clalis outstanding and erising
thereafter from pollioles lsaued by tiae legal
regsrve coujany $o the moxbers »f the assessnent
apaoocletion under tie approved apreecent; Lo sel
up the legal reserva on new policles iassued by
the lezel reserve sompeny to the uembsrg of ths
asgesBront associatlon undsr sald sgrecasnt; and
to pay their agtuarial portlon of such uoriusry
fund to acubers of such association who refluss
to accept ths new poliolea offersd tham, and who
aake reguest taerefor witaln sixty (60) deys Troa
the date of converaion or reinsurance."

I% will be obasrved thst the provislons of eetion 2 are
plaln end unambiguous and whera «+ atatute, clvil or eriulnal,
i3 expreassed in plaelan &nd unsadlguous laajuage aad 1te wsanlng
13 olear and obvious, there is no room for comstruction, d&Gaddy
vs, Plrat Hational 3Sank, Beauwsont, 233 J. . 47323 Sparkas vs,
;-..!tata’ 17& 5. "\"J'. 351. ’

9 therelfore answar your first guesllon in the affiruativa,

In eornneetion with your seoond question, we call your ate
tantion to the case of the 3o0ard of Insuranced youzissloners of
'exns V8. Guardisn Lire Ins, Co. of Uexas, 6t al, 130 o, . (22}
506, wherein tie Supross Court of Texas saldy
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Paragraphs twvo and three of the contract you have
vith Central Surety and Insurance Corporation are quoted below:

"The Party of the Second Part hereby contracts
and agrees to execute the surety bonds on the menmbers :
of the State Board of Control, the Secretary to the
State Board of Control, and the Superintendents and
Storskeeper-accountants of the variocus Eleemosynary
Institutions of the 3tate of Texas, umder the super-
vislon of the Boaed of Control, as required by statute
as and wvhen their present bonds expire, or new ones
are required, for a period of two years be g
Septehber 25, 1944, It is agreed and understood that
should surety bonds be required dy law of other employees
of the State Board of Control or the variocus Eleemosynary
institutions during the time covered dy this oontract,
the Party of the Second Part agrees to executs then.
This 1s in accordance with the specifications and bid
proposal as submitted by the Party of the Second Part
and opened by the Party of the First Part on 3eptember
25, 1944, and said specificaticns and bid proposal are
heredby made a part of this contract for all purposes.

"In acocordance with the provisions of the bid
submitted by the Party of the Becond Part, the Party
of the First Part hereby contracts and agrees to pay
to the Party of the Second Fart Two ($2.00) Dollars
per thousand per annum for the various fidelity bonds
to be executed by the Party of the Second Part. In
case the Legislature should provide that premiums may
be paid for two years in sdvance, the Party of the
Second Part agrees that the premium shall be Three ;
and Seventy Hundredths ($3.70) Dollars per thousand
for the two year period. The Party of the Second
Part agrees to submit to the proper institutlon, or
the Board of Control as the case may be, a statement
for the premium of each bond, executed in triplicate .
and accompanied by an affidavit as required by lav..”

It will be noted that the effective period of the contract
1s from September 25, 1944, to September 25, 1946, Therwe appears to
be no question as to the validity of this contract at the time it
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was signed September 1944, The question, then, 1is, vhat effect
Senate Bill 233 has, 1f any, upon the validity or legality of
the contract.

It is our opinion that the effect of Senate Bill 233
is to make 1llegsal .the execution of bonds thereunder at the
rates therein stipulated after the effective date of the nevly
establishad rates by the Insurance Board. After such date, bonds
may be made &t the nevw rates for the reason hereinafter stated.

The conclusion i3 predicated upon the rile that where
a contract 1s executed which is valid at the time of 1ts execu-
tion but by reason of ssubsequent change in the law - whether
by statute or valid administrative orders making the further
subject matter of the contract i1llegal, 1t operates as a dls-
charge of the contrast &p executed.

Corpus Jurls Secundum, Vol. 17, p. 964, Seo. 467,
declares:

"performance of a contract cannot he compelled
vhere it would involve a violation of law. Hence a
contract is dlscharged where after it has Yeen en-
tered into, the performance is made unlawful.”

The text is supported by numerous cases including
Federal decisions and others fyom the highest courts o~ the States
of Arkansas, California, Delawvare, Georgia, Illinols, Indlana
Maryland, Mississippi, New Hampshire, New York, Texas, West
Virginia, and Wisconain, In the pocket part supplement, there
are included other cases from the States of Pennsylvania, Rhode
Island and Wyoming.

Bule vas, Porter, 228 8. W. 999, the Texas ocase
cited by the text gquotes Ruling Case law as follows:

“One of the conditions implied in & contract is
that the promisor shall not be compelled to perform
if performance is rendered imposaible by an ag¢t of
the law. The inference is that the parties did not
contemplate that damages should be paild for non-
performance in the event that performance was subse-
quently prohiblted b{ law. The declisaions of prac-
tically all jurisdictions sre to the effect that
vhere a contract; legal in ita inception, becones
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illegal by sudbsequent statutory enactment, the
contract 18 wholly terminated &s soon as the
statute takes effect, even though the time speci-
fled for 1lts performance has not yet fully expired,
and no action can be maintained by either party for
failure to perform the obligations of the contract
after the 1llegality has attached."

In Loulsville and Nashville Railroad Company vs,
Mottley, (U. 8. )55 Law. Ed. 297, it is saild:

"This impossihility of enforcement exists
vhether the agreement is illegal in {ts inoeption,
or whether being valid wvhen mads, the illegality
has been created by a subsequent statute.”

The language was a guotation from Pommeroy on con-
tracts. The Shpreme Court further approving Pommeroy quoted
one of his supporting citations, Chief Justice Lord Ellenborough,
vho said: "That no contract c¢an properly be carried into effect
vhich was originally made contrary to the provisions of law, or
wvhiech, belng made econsistently with the rules pf law at the time,
has becone illegal in virtue of some subsequent law, are proposi-
tions whieh 8dmit of no doubt." Justioce Harlan then further
quoted Judge Cooley upon the constitutional provision prohibiting
legislation impairing the obligations of contracts, as followas:

"But the act to regulate commerce is a
general law, and contracts are always liahle to
be more or less affected by general laws, even
vhen in no wey referred to . . . But this inocl-
dental effect of the general law is not under-
stood to make it a law impairing the odbligation
of eontracts., It is a necessery effect of any
considerable change in the publie laws. If the
Legislature had no power to alter its pollcs laws
vhen the contracts would be effeoted then the most
important and valuable reforms might be precluded
by the simple device of entering into contracts
for the purpose. No doctrine to that effect would
be even plausible, much less sound and tenable,"

In Brown Bros. vs. Merchants Bank (N. Y.) 213 New York
Supplement, 1506, it is said:

‘"Contracts made with reference to & subject
within the restricted power of a government contain
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the implied condition that a change in lav may

be mede and the obligations of the parties varied

or avoided. Fitts v. Andrevws, 192 App. Div. 160,
182 X, Y. 3. 36%; Town of North Hempstead vs.

Publioc Serviqe Corp., 231 N. Y. hh7, 450, 132 N, E,
144: Legal Tender Cases, 12 Wall, 457, 551 (20 L.REA4.
287). 'The obligation of the law qualifies, and

in case of confiict, ovdrrides, the obligation of
the oontrast.! Poatal Tel. Cable Co. v. Assocciated
Press, 228 N, Y. 370, 375, 127 N. E. 256, 'Contracts
st be understood as madé in reference to the pos~
Bible exercise of the rightful authority of the
government.! XLoulsville & N. R. Co. v. Mottley, 219
U. 8, 467, 482, 31 8, Oot. 265, 270, 55 L. E&, 297,
3% L. R. A, (§. S.) 671. The rights of the parties
relative to the certificate to be signed, being
subject to government restriction, could not be re-
moved from such restriction by a contract contrary
to the law. Hudson County Water Co. v. McCarter,

209 U. 3. 389, 357, 28 8.Ct. 529, 52 L. Rd. 828,

1% Ann. Cas 560; People ex rel. City of New York

v. Nixon, 229 N. Y. 356, 359, 128 N. E. 245. When
the new lav became operative, the parties were re-
lieved from performsnce in that manner, for, without
fault on the part of elther, hoth were disabled from
performing. Adler v. Miles, 65 Misc. Rep. 601, 126
K. ¥. 8. 135; People v. Globe Mutual Life Ins., Co.
91 K. Y. 174."

This decision vas affirmed by the Court of Appeals,
the highest jurisdiction in Kew York. We have found no case
holding %o the contrary. It is proper, hovever, under the
suthorities, to mever the 1llegal portion of the contract vhere
the nature of the contract makes such matter severable and to
enforce the contract as to that portion remaining lepal after
such severance.

We understand the corporation is agreeables to this
being done and is willing to write fidelity bonds under the
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contract for the remainder of ita term at the Board's pre-
scribed rates (very naturally since the prescrided minimum
rates are higher than the contract rates) aid we think it
is within your authority to permit it to do so for the re-
mainder of the 11Qe of your contract,

Yours very truly

ATTORNEY GENERAL 02;?§IAS

By

Ocie/ Speer,
Assistant.
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