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Code of Criminal rrocedure, the sheriff or other
ofticer, (with excaption) who collects money for
the State or ocounty, sxcept Jjury fees, under any

%ﬂ of this oode, shall be entitled o Te«
ve Der oent.

. "Further, under Art. 330, Hevised Qivil
Statutes, the county attorney is entitled % ten
per cent of moneys oolleated, applying to escheat,
It seexs to me that whiskey so taken, as well as
other property, escheats to the state, and if eold,
-aven by the Board, the sheriff and sounty attorney
:ihoutA*nM be deprived of the feés as above pro-

ded. )

Artiole 868~42, Penal Gode, provides as followss

"(a) All alocholic beverages declared by this Act
%0 be & nuisance, and all 111i0it baverages as defined
by this Aot, may be seized with or without a warrant
by an agent or employes of the Texas Liguor Coatrol
Board, ar by any peacs offiger, and any person found
in the possession or in charge thereof may be arrested
without & warrant. No aloohollie beversges or atrtiocles
80 seized shall be replevied, but shall be stored by
the Board, or by the sheriff of ths oounty wherein
the seigzure was made, %0 be hel)d for final aotion
of the court as hereafter provided,

- *{D)I® shall be the duty of the Attorney General,
the Distriot Attorney, end the County Attorney, or
any of them, when notified by the offiser saking the
seizure, or by the Texas Liquor Control Board, that
sueh uizu.ro has bsen made, to institute a suit for
farfeiture of sugh alecholic beverages and property,
such sult to be brought in the name of the State of
Texas in eny sourt of eozmpetent jurisdietion in the
eounty wherein such seizure was mde. Notige of
pendency of sueh suit shall be served in the manner
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presoribed by law and the cauve shall proceed to
trial as other olvil ocases, If upon the trial

of suoh sult it 1s founéd that alaocholic beverages
OFr property are & nulsanse Or were used or Rept
in maintaining & nuisance, under the terms of this
Aot, or that the aleohclic beverage is illicit, as
definsd by this Aect, then the oourt trying sald
osuse shall rendsr judgnant forfeiting the sare to
the dtate of Texas and crdering the sams disposasd
of as provided for by sSection I of this Article.
The ¢osis of suoh procesdings shall be paid by the
Board, out of funds derived under the provisions
of said Secotion 30, or from any other fund avail-
able to the Board for such purposss.

*{0) As %0 any proparty or artioles upon whieh
there may b+ & lian, by & bona fide lien holder, the -
holder of such say intervens tWw establish his rights
ang shall be regquired to show sueh lien to have deen
granted in & bona fide manner and without knowledge
of the faot at the time of oreation of the lien, that
any artiols or proparty upun whigh such lien axists
had bean used or was to be used in violation of this
Act, 1f the holder of any such lien ahall intervene,
then the court trying sald eause shall render judg~
ment forfeiting the same to the State of Texas, and
authoriging the iasuance of an order of ssale direoted
to the sheriff or any oonstable of the gounty wherein
the property was seigzed, commanding suoh officer to
sell said property in the same manner as personal
prpperty is sold uander exeauticn. 7The court may or-
der auoh  roperty s0ld in whole or in part as it may
deex proper and the sale shell be gonduoted at the -
courthcuse door. The money realized from ths anie

- of suoh property shall be applied first to the paye
maent of the costs of sult and expenses ineldent to
the sale and after suah expenses have been &pproved
and allowed by the oourt trying the case, then the
further prooeeds 0f such suls shall be used to pay
all suck liens acoording to priorities, asnd any re-
waining prooeeds shall be pmid to the Board to de
sllocated as provided in Seoction 30 hereof. Al
such liens sgeainet property esold under this zeetion
shall be transferred from the property Lo the pro-
geeds of its sale, '
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*{d) The sheriff exeouting said sale shall
issue & bill of sale or ocertificate tc ths pur-
ghager of salid property, and such bill of sale or
certifioats shall oconvey valid and unimpaired title
to suoh property.”

Artiole 666-30, Penal Oode, provides as follows:

"{a) All aloobolia beveragsw snd the sontainers
thereof, equipmant, and other property forfelted to
the state as nuissnge, unless otherwies herein pro-
vided, and all iliicit beverages and the comtainers
thereof forfeited o the state, shall be turned over
to the Board ror publie or privats ssje in such place
or manner as it may deex beat; vided, that the
Board shall exercise dlligent effort to obtain the
best avallable price for anything tius sold; pro-
vided, further, that any bill of aale e¢xecuted by
the Bo&rd or Administrator shall coanvey a good asnd
valid title to the purchaser &s to any sush property
sold., The Board ahall sell alooholia beverages only
to the holdsers of qualified permits or licenses. No
alooholic beverages unfit to be s0ld for public cone
sumption, or of illicit manufacture, may de s0ld by
the Board, but are declared a nuisance per se and
Ay be destroyed by the Board, The gertifigate of
any qualified chemist shall be agoepted by the Hoard
as evidencs of unfitness of such &looholic dbeverages,

. "In the eveat the United States QGovernment shall
provide aay plan or method wheredy illiocit aloohclis
veverages and othsr property baslonging to or forfeitegd
to the atate as nuisance shall de s0ld at ceiling
;rices during & national emergency, ths Board shall
bave the right to comply with Federsl law or regu-
lationg in the pale or disposal of such ililolt al-
ocoholio beveragss or other property, even to the ex-
tent of partially or wholly abrogating any proviasions
hersof which may be in confliet with the Federal law
or rezulations,
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"{b) All moneys derived from the pale of any
beveragss or jxoperty shall be placecd in a sep2rate
fund in the Itaie Treasury to be designated as the

ConPiocatad I, 'ln uoyr Fund, Twantvy near pnentom | SN i
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of said Confisoated Liguor ¥uné shall be available
to the Board to defray the expenses of purchasing
and agoumulating evidence &g to violations of and
for the purpose of enforoing the proviszions of this
Aot end to defrsy the expemees inourred in sssenb-
ling, storage, transportation, sale and acoounting
for suolL confiscated liquor and property. Any bal-
ance rexaining in said fund on Septsmber lst of
each blemnfium shall be transferred and deposited
in the General Fund of the State of Texaw.

*As %0 liguors ocnfisecatesd by reprsssntatives
of the Board, or any pesmqs officer, it shall bs in-
cuabent upon the olfiocer waking whe selzure to list
sagh and every item or itema so cunfigoatsd and the
place &and nacs of owner, operator, or persca Irom
wioa suoh seizure is mede, Sush yeport shall be
sads in quadruplicate, twa coples of which shall
be veriried by oath} ons verified sopy shball be
revalned in the percaneat files of the lLiguer
Contrel Board or other agenaey making the selzure,
and one verified eopy shiall be filed with the fomp~
troller of the iStave of Texas, which shall constitute
& persunent file, and both of whiokh shall be subd-
Seot to inspeotion by say member of the lLsglslature
or any 4uly authoriged law-enfursement azsney of
whe State of Texas, and ons sopy shall be dalivered
o the owner, aperator, orf person fium wiom suel
seizure is mmde, A false statawent of seid ¢on-
fisoated liquor, beer, wine, or otaer psrapinal
proparty shall be punishable &8 now provided for
false swearing.”

Artiole 335, Hevised Civll Etatutes, provides as
folilowa:

®inenever a distriot or county attorney has
collected money for tlie 3%ate or for any county,
he shell within thirty days afser reaeiving the
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same, pey it intc the tressury of the Stats or
of the county in which it belonge, after de-

ducting therefrom end retsining the oommissiocns
allowed him thereon by lew. GSuch distriet or
oounty attorney shall be entitled to ten per
csnt commission on the rirst thousand dollars
collected by him {n any one case for the State
or county from any individuel or company, and
five per cent on all sums over one thousand dol-
lars, toc be reteinsd out of the money when col-
lected, and he shall elso be entitled to retain
the same commissions on all collections made for
the State or for any oounty. This article ashall
also upply to money realized for the State under

the escheat law.”

Artiole 6656-4L2 makes it the duty of the Attorney
General, the Distriot Attorney, the County Attorney, or any
of them, tc institute proceedings for the forfeiture to the
State of all mlocholic beverages deolared to bde a nuisanoce
and all 1llicit beverages. This artiole further provides thet
the Court's Jjudgmuent of forteiture shall order ell such bever-
ages "disposed of ss provided for by Section 30 of this
article.” Section 30 specifically proviGes thet suoch bever-
rges be "turned over to the Boerd" {Liquor Control Board)
for sele. o other agency is authorized under the Texas Liquor
Jontrol Aot, as amended, to sell such beverages forfeited to
the State.

#e note your statement to the effect that while Cec-
tion 30 provides for turningz confliscated liquor over to the
‘Board for selling, you have been advised that in certain in-
stences suoch liguor is scld locelly ip the counties. It is
believed that you have reference tc the provisions of Seéc-
tion 30 as they read prior to amendment by the 48th Legls-
lature in 1943 (Acts 1943, 4L8th Leg., p. 509, ch. 325, & 6}.
¥rior to such amendment Article 666-30 provided:

"All corntraband slooholic beverages sc selzed
shall be turned over to elther the sheriff of the
sounty in which such selzure is mede or to any
authorized representative or agant of the Roard.

wht W W

v411 contraband eloohollo bdeversges remaining
in the hands of the sheriff shall be sold by him
et public auction to the highest bidder, arter
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due notics of such ssle heas besn posted for

8 period of at least ten (10) days, but no

sale of liquor shell be made to any person
unless he is a permittee who is privileged to
have ponmcession thereof. No delivery of liquor
£0 80ld shall be made tc any permittee unless
and upntil the propsr State tax stamps have been
purchased and affixed as required by this Aot,

it ok

"The net proceeds from all sales as pro-
vided in this Section shall be placed in a
separate fund by the Board and may be used from
time to time for defraying sueh expenses, as
may be necessary, for the investigation of and
obtaining evidence for violations of the pro-
visions of this Aot., All money remaining in
said fund on August 3lst of sach year shall be
deposited with the State Treasursr for the bene-
fit of the Gemeral Fund. The fund hereain oreated
is hereby appropriated and shall be independent
of and in addition to any other appropriation
which ray be made for the use of the Board."

The procedure thus provided was radiocally changed
by the L8th Legislature. Under amended Seotlion 30 all sales
of forfeited liquor are made by the Bosrd., Instead of the
"net prooseds"” of such sales being placed in a separate fund
for the use of the Board, the ourrent provision of the lew is

thet:

"All moneys derlved from the sale of eny
beversges or property shall be placed in e
scpaerate fund in the State Treasury to be
designated as the Confisceted Liguor Fund.
Twenty per centum (20%) of seid Confiscated
Liguor Pund shall be evailable to the Board
to defray the asxpensee of purchasing and ao-
oumulating evidence as to vicletions of and
for the purpose of enforoing the provisions
of this Act and to defray the expenses in-
curred in essemdbling, storsge, transportation,
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sale and sccounting for such confiscated
liguor and property. Any balence remaining

in sald fund on feptember 1lst of each blennium
shall be transferred and deposited in the
General Fund of the State of Texas.” (Znphasis
Supplied)

It is true that Seotion L2 provides with respect
to forfeiture proceedings that,

"The costs of such proceedings shaell be
pald by the Board, out of funds derived under
the provisions of seid Section 30, or from any
other fund avallable to the Bosrd for such
purposes, ™

Tris provision, however, relates to Cocurt costs,
and not commissions. Moreover, since the Board is required to
place 2ll moneys in the Treasury, suoh Court costs may be
paid only on warrsnts drawn therefor.

The sheriff 1s entitled t¢ retein none of the nro-
ceeds from the sele of confiscated liquors for several reasons,
the first and foremoat being thet the sheriff has no authority
under the present state of the law to sell. Seoocndly, the
statute speoifioally provides that all moneys derived from
the sale of beverages shell be placed in & separate fund in
the States Treasury. We construe the phrase "all moneys" to
mean jJjust whet it says; no deductions for commissions are
permissible, The phrese previously used by the Legislature
was "the net proceeds." The intentior of the Legislature
could hardly be more clearly sexpressed than by its ameand.
ment using the phrase "all monsys" rather than "net proceeds™.
Compere opinion Yo. 0-5334, epproved July 23, 1943, a copy
of whieh is enclosed. Fimelly, you are advised that in our
opinion the forfeiture procesdings suthorized by Article
666-42, V. A, . C., are in nature olvil, rather than penel,
aoctions by the very terms of that section. Artiocles 950 and
651 of the Code of Criminal Frocedure, referrsd to by you,
relate solely to commiseions on oriminal fires and forfeitures
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resulting from criminal prosecutlciis under the Fenal Code and
the Code of Crimingl ¥proocedura., These ptatutes &¢ not
govern in the inetent osse. Compers Stste vs, Moors, 57 Tex.

307.

We 8re compelled to answer your second question re-
garding commiasions of the Gount{ Attorno¥ in the same manner
and for the same ressons. In this conneotion you have called
our attention to Artlole 335, Revised Civil Statutes of Texas,
1925, which provides for commissions to the County Attorney
when such officer "hes collected money for the State or for
eny county.” In addition to the other ressons glven why
commisaions are not collectible in licuor forfeiturs pro-
osadings, you are advised that in our opinion a judgment con-
fiscating uplawful liquor under the Texes Liguor Control Aot,
which Judgment has resulted from a auit instituted by the
County Attorney, is not "the collection of money™ for the
State within the mesning of Artiocle 335. This artiocle has
long baen interpreted as meaning what it plainly purports;
that 1a, the actual collsstion of money by an offlicer named
in the erticle, or the obteining of a money judgment on whioch
money is collected.

You are, therefors, advised that unlswful liguor con-
fiscated under the Texas Liquor Control Act may be sold only
by tha Texes Liguor Control Boerd; and that neither a County
Attooney nor & sheriff may cocllect commissions on such ssles.
| Yours very truly

ATTCRNEY GLNLRAL OF TEXAS

) .
s Jemes D. Smullen

JLS5: §t = - hAsslistant
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