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Re} cbnatruetion of Jog
3, Article 879a-8

Dear 8ir:

We ascknowledge receipt of you
an opinfion of this Department on whe
has been arrested for hunting wii’
gun thet was not plugged has
Sec, %, P. C,

sald Artiéie’

pns Joading, inelud-
re hedd 4in the ohamber

; g that if & magazine-
i and the Mmagsxine of sush gun
hold more than twe (2) shelle,
it shell de permanent-
et suOh magazine ‘be rendsr-
bolding aore than two (2) shells."

In coriatruing statutes it ie always permiseible
and reguired that the legislative inteant be determined.
Hence, the aim and objeoct of construetion is to ascertain
and enforce the legisiative intent, and not to defeat,

HO COMMUNICATION IS TO BE CONSTRUED AS A DEFARTHMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENIRAL OR FIRST ASSINTANT
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nullify or thwart it., ¢ Tex. Jurlie., 167. 7The intent
should first be :r ought from £ reading of the whole satat-
utes, but if the intent rem=in: obscure sfter reeding

the entire =ct, the court xay consider other laws and
circumstances indicating the legislative intent, =nd msy
resort t¢ certain aids for econstruction, suck as the his-
tory of legislation, and the neces:-ity or ococazion for
the enactment of the statute in juestion., 89 Tex., Juris.
pages 177-178,

A resding of article £79a-5 does not give =ny
azsistance in determining Just what type of shotyun s
forbidden to be used. The ect war oripginally psssed by
the 45th Leglrlature, 2Znd Calleédiession, on Cotober 1f,
1927. That act had the identical provisions, sexcept that
the word "gun™ 1s included after the words "magagine lond-
ing". hile that omis-ion wu: evidently s clericasl omis-
sion, 1t neigher adds to or takes from the acts prohibited,

It 1i: well settled that the emergancy clause of
an ¢t may be considered if it sheds light upon the in-
quiry ané will 2i1¢ the court in ascertsining the legizla-
tive 1?tcnt. Interstate Forwarding Co, v. Vineysrd, 49
e o (04) 4C3, '

In looking to the original act #r passed in 1937,
we find in the emergency clause the following language:
"The faot thet :the mourning dove and white-winged dove rezu-
Jations Inr the year 19.:7 sre in conflioct with the Federal
negulatione . ., . ¢restes en emergency . . ." From this
language it 1s clear that the legislature intended that the
ect be in harmony with the lederal regulations therecn,

It ¢ ;Toper to reach o:t and toc follow the true
intent of the Legislature, end to adopt that rense which
harmoni:es with the content and -romotes, in the fullest
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manner, the apparent poliocy and object of the legimla-
ture. Thompeon v, K.EK.T. ky. Co., 128 &, X, 257,

On July 30, 1937, the Fresident approved iroc-
lamation No, 2245, found in £ Fed, heg. at page 1285,
whioh proveded among othar things that, :irst, migratory

game hirde may not bHa taken with a lhnfpun lnrg-r than

_——

No. 10 gauge; a:d, second, they nay not bs taken by means
of any automatic-loading or hand operated repsating ~hot-
gun capable of holding more than threes shells at one time
in the chamber and magazine,

“hen nsceszsary to arrive at the legislative in-
tent, it is permissible to construe the conjunciion "and”
as though it were the diajunctivo "or", Cilmen's hRecip-
roual Ass'n v, Coe, 68 S. W, (24) 1048~-1047. It is, there-
fore, our opinion that the word "and™ as useé in irticle
e?ﬁa-ﬂ F.C,, immediatel y after the words “"larger than ten-
gauge” should be ,asged in its disjunotive sense,

It is a mathter of common knowledge that a twelve-
gauge czhotgun is smeller than a2 ten-geuge. ‘

You are, therefore, advized th:t & person who
hunts with 2 twelve-gsuge shotgun that i1s not rlugged so
that 1t will hold not exoeeding three shells is viclating

Yours very trualy,

ATTORNEY GENERAL OF TEXAD
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