OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable John H. Wint ers, Zxeeutive Nirestor,
3tate Departaient of Tublic Velfure,
Austin 3, Texaa

Dear 31ir: Opinion No. 0~7064
Re: Fesidence reguirements for
former Mecipients of ?uhlio

Lseistance -

part of which reeds ss Iollows:

"We would like to submit for yocur o
and opinion some Taet situatione wherein we
need 0f an interprstation 8f the
of the lew appllioable to foru
assistance, ald ts the need
dent e¢hildren.

iied on April
id been out of the

« A went to Cuba for
poaing of mining property.

anﬁ sane of Lis relstives oontlnued

in the home. Xhile in Cuba he ob-
ained 2 job with the United States Govern-
ment snd remained in Cuba with this employ-
ment until Necember, 1945, It wes estedlished
that he hed no intention of ebandoning his
Texaus residence &né acoepted the fodb for

the “duyation™ with intentiorns of returaing
10 the 3tate.

HO COMMURICATION IS TO BE CONSTRUED AG A DEFARTMENTAL OFINION UNLESS APP‘NOVBD BY THE ATTORNKY GENERAL OR FiRST ASSISTAKRT
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"If Wr. A 1s required to remain in the State for
twelve (12} months econtinuocusly after his arrival in
the State, that is, until December, 1946, he will have
fulfilled the One ysar residence reguirement immediastely
preceding the filing of the applieoation. Had he been
peruitted to reapply upon his return to the State he
would have hséd sufficient residence to gomply with the
Tive (5) year out of the nine (9) year residence re-

. quirenent. 3y requiring him to remain in the State for
one full year, that is, until Decezber, 1¢48, he will
heve at the same time lost one year necessary to comply
vith the first perioé of time rc?uirod for residencs,
and esgh year as Le gains & ysar's residenoce he loses
e yesr out of the five (5) year period which means that
he hss to actually remain in the State for five (5)
years cgoatinucusly. In other words, he would not be
ellgible until Deceaber, 1930. :

"2, ¥rs. Y, a formar recipient of 01¢ age
assistence, was a lifelong resident of
the State of Texas. 3She was receiving
aggistance until Anguat 1, 1939. 1In
193¢ her dsughter, who wes & Tesident
-of Orahs, Kebraska, notified her of her
illness. Our recipient went toc Oreha in
order to Lbalp csre for the dsughter until
ahe hal recovered., VUhen the recipient
left the State she had no inteation of -

- abandoning Texes residence dut she noti-
fied us of her visit end her intention
to return. She hed never been cut of
the State until she lert in 1939. When
this fomer recipient returned to the
State of Texas in Jenuary, 1946, she re-
epniied for assistance, and at that time
stated that her daughter had kept her in
Nebreska agzainst her wishes havisig ex-
plained to her that the relative with
whos she formerly lived 4id not want her
and had intercepted her mail so0 that sghe
had no comvwunieation from the Texas rela-~
tive.

*This former recipleat had been out of

the State continuously from August 1939
uotil Janoary 1946. Therefore, she nat
only will have to meet the residence re-
quirement for the one year period, but

she will have to be physieslly present

in the Stete for a substantial portion of
the five yoar period which will mean that,
ander the present poliecy, whe cannot be re-
instated until Jenuary 1951.
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*Is Bection 41 of the Pudblic Welfare Act flex-
ible snough that the Department might liberalize
its policies so as to pemit the reinatatement of
t::ao people immedistely upon their return to the
State? i

*In vies of the provision in the “elfare Law
ingtrueting the Departmenmt to esonstrue the Law
liberally, iz it not Dossidble for the Department
to examine the faotors in the individual ocases sinmi-
liar to theses and =make its decision in sccordance
with Xeotion 41 of the Pudlie Welfare Aot without
‘having to conaider the residence reguirements for
& paw applicant? JIn othey words, 4o you oconstrue
Sestion 41 of the Publie ¥elfare Aect as permitting
the State Department of Public Welfare to make
flexidble rulesz and regulstions regarding residence
requirexents of former recipients without respect
to the previsions relative to the residence reguire-
ments for original applicants?

*Your consideretion and opinion will be
srtqtly appreciated.”

¥e believe that our Opinion No. O-4494, of which you
have & copy, tnawers b%oth of these faot situations. We gquote Lrom
Page 3 of this Opinion:

*Applying these prinaiplci to the faet situa-
tion srtsontod, it is our opinion theat the appli-
cant not mest the requirements of ‘actusl res-

idenve' . . . The applicant must be physigsll
. ent 1n tho attto for a cnh-tu;tigI ) r% ;

In bhoth those situstions the applicants have 1ot been
physically present rerifg;_2%§§,of the time periocda, and thelr
ressons Ior absence or intention to return make no ditrornnca.

Article 6950, sections 12 and 20 provids in pert es
follows:

500, 12, "Ansistance shall be given under the
provisions of this Aet to sny needy bling person who:

“(3) Y¥ho has resided in this State for five (5)
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years during the nine (9) years immediately preced-
ing the date of sppliocation, and who has resided |
in this State sontinuously for one (1)} year famed-
lately preceding the &ste of appliostion; ..” !

Seqa. 20. *01d Age Assistance shell be giveng
under the provisions of this Aet to any needy per~
sons '

*(3) Who has resided in the State of Texas
~  for five (5) years or more within the last nine
- (9) years preceding the date of his application
for assistanee and has resided in the State of
Texas gontiaunously for one (1) year immediately
preceding the spplieationi .."

Article 3, Sesction Slb, Texas Constitution, provided
in part as follows:

Y. « « provided further that the reguirenents
for length of time of sotual TreaicCence in Texas
shall never be less than five (5) yesrs during
the aine (9) years immediately preceding the ap-
pliecation for old-ege ssaigtance and oontinuounsly
for one (1) year immediately preceding such ap-
plic‘tbn-‘

Article 3, Seotion Sle, Texas Constitutiorn, whieh
amended 3ectien 51% in 1945, provides in part as follows:

*The lLegislature shall have the power, by
gsneral laws to provide, aubfect to limitetions
and restrietions herein eonteined, and such other
limitations, restrietions snd regulations as may by
the Legislature be deemed expedient for assis-
tanos t0, and for the payment of sssistence to:

“(1) Needy aged psrsons who are agtual bona

fide citisens of Teaxas and who are over the age of

- gixty-five (65) years; provided that mo such asgais-
tancs shall be paid to any inmate of any Stete sup-
ported institution, vhile sush inmate, Oor to any person
who shall not have actually resided in Texas for at
least five (5) years during the nine 88§ years immed-
fetely preceding the application for such sssistanse
and eontinuously ror one {1) year immediately preced-
ing such application; provided thet the maximum pay-
ment per month from 3tate funds shall not be more
than Twenty Dollars {$20) per month.
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»(2) Needy dlind persons who are actual bona
ride citizens of Texas and are over the age of
twenty-one (21) years; provided that no such as-
sistange shall botfnid to any inmate of any State
supported finstitution, while such inmate, or to
any person who shall not have actuslly resided
in Texas at least five (&) years 4during the nine
(9) years {immediately preceding the application

. for such assistanee ani eontinudusly for one (1)
yoar jimuediately preceding such applicetion...”

It 1s olear from the foregoing that both the former
and present Constitutional provisions anéd Artiole 695¢ set
up sertain minimun residence reguiyements whieh must e net de-
fore any assistance osn bs glven. Untll these minimes require-
ments are met, the State Departaent has no dimeertionary powers
under Section 4] of Artiele €95¢, and Section 3% of that Artiecle

would not operste to 1vduee the mipimum requirements set up by
the Comstitution end Statute.

After sueh minimuz residential requirements have deexn
met, the State Department has.considerable dlseretion under
Seotion 41, as to whether a person is temporarily sbsent or has
moved out of the State, beocsuse these are plainly matters of
fact for that Department to pass upon.

We, themfore, huld that the applicents ‘under the fors-
going faots are not entitled tQ essistence sné camnot receive
such until residestial requirements are somplied with, and that
Sections 3I5 and 41 of Article 8950 eannot reduscs said minimum
requirements of the Constitution and gtatutes.

%e trust thet the foregoing fully answers your ques-
tion. :

Yours very truly

By /8/ Rishard H. Coake

Assistant
Approved Jul 1, 1946
Cocle Speer
soting Attorney Generel of Texes By /s/ ¥illiem E. Stapp

_Approved: Opinion Cosmittee
By E%E
TRAR
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