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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GROVER SELLERS
ATTORNEY GENERAL

Hon. Fred V. VYeridith
County Attorney, Ksufman County
Ysufnsn, Texas

Dear 8ir:
Opinion o, 0-7100
Re: JExemption of second st of
¥asonlo Lodge bulldl B
taxstioa.
/\‘\!
We are in receirt of your request sn opinion,

whioch we guote!
e Lave a juestiocn onA‘giz;i:§\nood cslarifMoation

end will sp;reeiste your opinisn.\ The Tax Zesesaqr
Collector of Kaufman County 8 besn ayrroschsd by ths
Worshipful Master of Artesia . H06 of Free and
Agoepted lasons o exes in Terrell,

Tavaa s e i s & the asnnnil abiwng od o
svamE,; wiilivwsna MY WPWWHEM SVWLAJ Wa =

briek buildl ge\in Terrell from state

infon'Ho.0-6313 ia whien it
of & dullding owned by

s sesond story only thet wae

for lodge purposes, wss not

%o opinion and it is insorpors by virtus
odge of
Texak Anoiént Free and ,ccepled Masona, its purpose belog
'rar.bhiff:ahlo and benevolent purposes, and % cement
bonds or good fellowship and brotherly love among its
menbers and adherents, and to praotisce the art of Aneient
Fres and Lcoepted Masonry &s hes bsen done froa tize
im-emorial.' The irtealia Lodge, end its subsidiary, the
Order of the Fastern Star, use the segond floor of this
builiing exelusively for iodgo ~oetings and purposes.

as the dezeription of the lodgt in the
Lt



471

an- h.d V. kfridith. page 2

"My case Adlffers from the case where the lodge owns
only tbe seoond story of a building; Artesie Lodge owns
the sntire dbuilding, which {s e two story bullding.
The lower floor of the bullding is lessed and rsnted out
to indersoun-Clayton bBroe,., Mortieiens, for s funersl home,
for whiech use & rentsl is paid toc the lodge. This rental,
as 1 understand it, is used by the lodge to defray vendor's
lien and mechanioa and materislman's lien notes agalinst the
building, and for operationsl expenses; and the dalance goes
into the gensral lodge funds to be used for publiec cherity
end to help needy individuals, the same as sre the member-
ship and initietion fees of the memders.

*The ballaing in question is, therefore, not used
exclusively for lodge purposes. My qusstion fs: Can the
upper floor of the building be severed fram the lower floor,
in order t¢ render the lower floor for ad velorem taxeation,
and in order to exempt the upper floor from taxation?

"My opinion im that it cennot be 80 divided for
reandition pi ses, because of the Lolding of the Suprenme
Court in Morris v. lone Star Chapter -6, Koyal irech “asons,

5 £., 519, which holds thst renting of a psrt of a bullding
owned by sugh z lodge, aubjects suoh psrt, st 13:&&, to
taxation; and City of Longview v, Markham-MoCree Memorial
Hospital, 152 3.W. 24 1112, which heclds that the letting

and ogoursncy ¢f offfices tc doators who poy a rental therefor,
is dominently a commerciel end private transaction by the
nospitel, and that thersfore the hoapital was not exenpt

from taxes undasr our Comstitution. 1 find e oses also that

I am unable to differentiate vlsarly in my mind, towlt,

Santa kose Infirmary v. City of San intonlo, 259 S.%. 926,
wherein it 1s held that the hoepitel is exexnpt from taxsation,
even though the hospital opersted e drug stors for profit.

The distinguishing faotors seexz to be whether the property

iz rented to » third person snd thersfore not being sxolusively
used by the charitable institusion or lodge. :

“snother deciesion, with slightly different facts, shou'd
be oconsidered: State v, Jettesast, 254 S.%. 817. Ino thet
cass the property scught to be exempted wes rent house property
on 4ifferent and segregated property from the hospitael itself
and this property was reunted to third parties; the court held
thet the exemption cannot be extended to property cdoupled
and used by third parties under rental contracts.
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Homn. Pred. V. Neridith, page 3

"Now question 1s narrowed solely to the proposition
of whether ths upper floor of 8 building used exclusively
for ladge purpcses, ceun be segregated for tax purposes and
held not subject to texation, wvhen the cane lcige owns
the vhole bullding and rents out the lower flocr on eom-
merciel rentsl contrect, vhich lower floor is definitely
subject to taxation.

"If you should hold thet the upper flocr of the
bullding is exempt from taxation, then plesse advise how
the waiuve of the bdullding should be divided for sssessasnt
purposes. Is there sny rule to be followed - should the
value be assessed arbitrerily at one-half of value of
the vhole building ~ or otheyrwise?"

Your opinion that the building in question osnnot
be segregated for taxation and exsuption purposes is correct.

In the oase of City of L v. Markham-MoRee
Nomoavdiel Reppital, 152 8. W, (24) 1112, {n the opintiomn of
Judge Geraanh, Comuissioner, adopted by the Suprsae Court,.
the Court said;

“'Exemptions from tsxation axe never favored, and
in the construwstion oy interpretation of a lav extending
exsaption from taxation to eny eitisen o claas of
property all doubts are resclved against the exsmption.
Morris v. Msscns, 68 Tex. 703, 5 8. W. 519; 23 R.C.L.313.

& & &

"'But, as the Constitution rwquires the property,
a8 & prerequisite to its right to exemptiocn, to be exclu-~
sively used by the charitable iostituticn, it is apperent,
if auy part of it is rented out and the relation of land-
lord and tenant created, that Vawy fect would necessarily
destroy the exclusive use necessary to be retained by the
owner 80 bring its property within the plain terms of the
Constitution, and it has been therefore held, as it wves in
thet case, ant in State v. e st (Tex. Com. ADpp.)
254 3. % 925, that the leasing all or any part of a
charitable imstitutiont's property to those not themselwves
engaged in & vholly chariteble vork, or the ocoupency of
even a pert of the property othere under vhat amcunts
to an squivalent situsation ® & # Jestroys the sxeapt
charsocter of the property, snmd it is plain that in those
cases there cculd have been no other holding.
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fon. Yred V. Meridith, page &b

X »iThe eonstitutional requirement is two-fold; the
. property must be owned by the organization claiming the

exenption; 4t must be sxelurively used by the orzanization,

as distinguished from & partial use by 1t, and a partial
L. use by othera, whether the others pay rent or not.'"

In view of the foregoing eonfirmation of your opinion
by this Department, it becomss uUNNGORSETY Lo AnSWer Your Ques-
‘4" ¢ion ea %0 "how the value of the dbuilding should be divided for
'3 sssessnent purposes.”

Yours very truly

ATTORNZY amm.,
B’- %- .

Jos, Y. Froks
Aspistant 7
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