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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoreble Geo, w. Cox

utate Heaslth Ufflicger

Texas Gtate Board of Heelth
Austin, Texes

Dear Sir: Opinion Ko. 0=-7105

Rey Whether the use of asgjocharin

ofticer,
Board (a &

oy 83if Board. Pursuant thereto
us of " authority vested in the State
fiwer by Articles 44654 and hu66 of the

nimously adopted and recommended by said
ng said definitions and standemids =0

d by sald Board and made and sdopted by said
State iealth Officer were the followlng:

NO COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OFINION SHLESS APPROVED BY THE ATTORMEY GENERAL OR FIRET A¥EBISTANT
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"iiayonnalse Dreselng

"tLayonnaise, leyonnailse Dressing, iLayonnaise Salad
Dressing. The sexisolld emulsion of edible vegetable
oll, egg yolk, or whole egg, & vineger, and/or lemon
Julce, with one or wore of the followlng: Galt,

other sessoning comwmonly used in its preparetion,
eugar, anl/or dextross, The finished produet contains
not less than 50 per cent of edible vegetable oll.

mion-utritive Kineral Gil

"!The use of mineral oil a3 an ingredient in foods ia
hereby prohlbited., 4Any food produst containing mineral
oll as uan ingredient will bBe oconsideresd sdulterasted
undar the Texas Food and Drug Lew regardless of the form
of label employed,® ' '
' ~ " BEVCRAGES ' '
"1A. QCarbonated Beverages, SBoda, S5odm Water

"i1the term 'garbvonated bsvorage', 'seda’, or ‘soda
water', as used in this definition shall inelude all
Leverages preparel Irom sugar cy::z or sugar and dex-
trose syrup, sods water flsvor, potable carbonated
water, with or without harmless eolor, snd with o
without aoidulation by she use of haraless organie
solds, or pure phosphorio asid,

"iThe use of saoccharin as an lugredient in carbonsted
beverages, soda, sods water, and othar soft drinks is
heredby prohidited, Any oarbonated baverage, soda

sode water, or soft drink eontaining saseharin will be
oonaldersd as adulterated under the Texas Yood and Drug
Law,?

vy reason of such sotion you are respestfully reguested
to advise the utate ilealth Officer

“{a}. Whether any food product coantalning sineral olil es
an ingredient will be considered es adulterated under Chapter 3,
Title 71, of the Revissd Civil statutes of Texas,
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*{b}. Whether a person, firm or corporation who
shall, within this stete, manufacture for sale, have in
nis posesssion with intent to sell, or offer or expose
for sale or sell or exchangs any article of food eon~
taining =insral oll 82 an ingredient will be deamed to
have viclated, and bs subjeet to prosecution under
Axticles 706, 707 and 717 of the Fenal Code of tae
State of Texas,

' (e}, Whether any oasrbonated beverage, soda, soda
water or other soft 4rink ocontaining ssceharin will de
considered as adulterested under Chapter 3, Titls 71, of
the ievised Civil ttatutes of Texas, and

*{4)}., VWhether a person, firm or corporation who
shall, within this Ltate, aanufseture for sale, bave in
hiis possession with intent to sell, or offer or expose
for ssle, or sell or exchenge any carbonated beversge,
soda, soda water or olher soft drink contalning sacenharin
will be deemsd to have violated, and bs subjeet to pros-
c:u;:on under Articles 706, 707 and 717 of the Penal Code
-] Xas.

*In connsetion with the question cantained in pare~-
graph (2) sbove, your ettention is invited to iattorney
Gensral's Opiunion lo. G~6589, dated 1945, and you are
respestfully requssteld to advise whether seid opluion
is any longer authoritative by reason of the proaulge-~

- tion of the foregoing definition snd standserd, having
the foroe of law, fixing & standard for sweetneas of
soda water and prohiditing the use of sacocherin es an
ingredient in its composition.,”

In view of the faot : hat gquestions (a) and (b) are at
presant the subjeet of litigeation, we do not pass upon them here.

Title 71, chepter 3, Vernon's Annotated Clivil gtatutes,
deals with Zood and brugs. Article L4066, Seotions 2 and 3 of
thet ghapter, provide in part:

*The State iisalthk Gfficer shalls

w2, Xake, publish and enforee rules consistent
with this law, and edopt stendards for foods, food
prodfdets, beversges, druge, 6tg., and the nodern
methode of analysis aathurizo& as offieiel Ly toe
Federal Lepertment of Agrieulture,

"3, inquire into the quality of the foods and
drug products menufastured or sold or expossd for
sale 1o this Ltate. . ,'
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Article 447) of that ohapter and Artiele 706, V, 4., F. 6., provide
that "the term 'food' shall iuclude all articlea used by aan rfor
fecd, drick, flaverisg, confeationery or condiment whether alusple,

el e B e A EEw A o d W Tiru Ml watey Bon e W 1w nTmdmaddPdaud m Fon~d
aizsd or compimndsd™, Soda welar, then, is clsssilisd as food

within the meaning of ¢t hese two artioles., article 4472 of Title
71, Chapter 3, apeeifiocally adopts the renal Code definition of
gdulteration of food as sat forth in Article 707.

: The original aet definlng sdulteration of food in Texas
was pessed by the JOth Leglslature in 1907 by Houss Bill No. 5,
Chaptar 39, page 62, Gelderal Laws of Texas, It becauns offeative
in Juno, 1907, and providod as followa:

*In the oase of toedx ¥First, 1If any substanoe
has bean mixed and packed with it so as to reduce or
lowqr or 1njur£aualy affeot 1ts quality or strength.

*SOGonﬁ. If any substacee has beeu substituted
wholly or in part for the article,

*Thivd. I tainvnlnabls oconstitusnt of the
artiels has been 11y or in part abstracted,

*Fourth. If it be mixed, colored, powdsred, ooated,
- or ltain;d in s menner whersby damsge or 1nrorlorit; is
congoaled, .

*yirth, If it contnin adéed polisoneus or other
added Gelstericus ingxadicnt whieh may 2ender suoh ar-
tiale injurious to heslth; provided, thet whez is the
preparation of food produots for lhlpnant they are
preserved by any exterasl appliocation applied in msuch
manner that the preservative 1s necessarily mpaoved
meghenically, or by maceratian iz watex or otaerwise,
and direetions §@rthe remdval of seid preservative
snhell be printed on the covering of ithe paockages. The
provisions of this aot shall be consatrued a4 applying
only when said products are ready for consumption.

*s5ixth, If it consists in whole or in part of a
filthy, deocomposed or putrid anlmsl or vegetable sube
stanoe, o1 any portion of ap animal anfit for food,
whether manufactured or not, or 1f it 1is tbe produst
of & digeased eniml, or one that has died otherwise
than by slaughter.®
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A Federal enactament, 21 U, 3, ¢. A. 78, Seotlion &, passed
in June, 1506, repealed in 1933, reads as follows:
- "Food. In the case of food:
f;gigfégﬁg_géggggig.a First., 1If any substanoce
hes been = and packed with it =0 as to reduce or
lowar or injuriously affest 1ts quality or strength,
ﬁ%g%g&iﬁﬁﬁif;f Second, If any substance has been
substitute ¥y or in part for the artiols.

S Raoted - Third. If any
2 hes beesn wholly or

y4. Fourth. If it
%, Or stained in a
is ﬂmo'_lhﬁ.

»

3 ns

ey pted Yifsi. 4T 1% sontalin anyas 4
poisonous O0F other added dsleserious ingredient whieh
render sush artiels injurious to health, shen in the
preparation of £004 products for shipment they sre pre-
served by any external applioation applied in suoh mannex
that the preservetive is necessarily removed mschanisally,
or by magerstion in water, or otherwise, and directions
for the yemoval of sald preservative saall be printed on
the oovering or the packsge, the provisions of ssotions 1
to 15, inelusive, of thls title shall be construsd as
apply oply when sald products are reasdy for sonsumption.

L & a1l b s
n part ol thy, detoaposed, or putrid anisal oz
vegetable subatance, or any portion of an anlaml anfit
for focd, whether manufagtured or mot, or if it is tuhe
produst of a dlseased aninal&”br one that has dled

otherwise than by slaughter,

Thie stetute was apparestly the basis for the Texas statute, for
the wording of sach as to what oonstitutes sdulteration of food is
fdenticsl, sxoept that the Texms statute added the words "provided
that” st the beginning of the second seatence of seasien 5, e
note toat the only change to %the original Texas act was made by
the jlst Legislature in B, B. 28, Chapter 94, page 166, General
Lawg of Texss, which edded t& Sestvien ) “or If tas produst be
below thet standard of guality, streagth, or purity srepresented to
the purchassr or consumer.” Since that time thers has been no
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shange in the adulterstion of fooll statute, now Artiele 707.

. Sinos the language of both Federal and Texeas statutes
ayrs identiocal, and sinee the Fedsral act was apparently the basis
for the Texas aot, we may look to the conetruction plmeed upon
tae Federel enactment as sn aid in determining the proper con~
struction of the Tesxas statuts., 39 Tex. Jur. 2864, seotion 140.
We find no case law dealing with sagoharin under the Federal or
Texas sots, HLowever, thad Federal sdministrative authorities
sonsistently deglded that the use of sasocharin in food cone-
stitutsd adulterstion under ths Federal statuts, dasing their
esnclusions on cextain findings. We note the following Food
Inspection Dewelsions of the Department of Agriculturel

Y 7. ur b it

"After full sonsiderstion of the repressnte~
ticos made in behal? of the manufasturers of |
saocharin at the hearing befors us and of the briefs
£iled by their attorneys, as wall as ths briefs filed,
at our request, by officers of the Departmeat of Agri~
sulture, we ocoscliude that the use of ssceharin in acrmal
foods, within ths Jurisdiesion of ths Food and Drugs
Aet, is & violation of law and will bs prosecutsd,

#It is true that the Heferee Bosrd 4id zot find
that the uss in foods of sasvharin in sanll quantities
{up 0 0.3 grem 4aily) is injurious to heslth, Howsver,
the Referee Board 444 find thet saccharic used in gquan-
titles over 0.3 gram per aa{ for & considerable periocd
is lisble to disturb digestion, sand the Food and Drugs
Aot provides that artioles of ieea are adultereted
which ocontein any added poisonsus or othsr added
d»lotegious ingredient eh may renéer them injurious
to health,

*"The Buresu of Chemiastry of the Department of
Agrisulture reportse that seceharin has been found in
Rore than fifty kinds of foods in common use, It is
argusd, therefore, that if the uss of ssocharin in
foods be sllowed, ths sonsumer may very sasily ingest,
day by dey, over 0.3 grem, ths quantity whieb, ac~
sording to the rindings of the Heferee Board, is
lieble to produce Aisturbances of dlgestion. On
the other hand, it is cleimed by the manufsoturers
that the sweetenming powar of seocharin is »0 great
thet, in & normel dietary, the emount of ssecharin
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ingested daily would not szeead 0,3 gram, the
smount found to be hermless by the ieferes Board,

"Hdowever, this may de, it is plein, from the
finding of the .sferee Board, thet the substitution
of smocharin for sugar lowers the quality of the
food. The only use of saccharin in foods 48 as a
swsetener, and when it is #0 used, 1t inevitadly
displeesa the sugar of an esquivalent sweetsning
power, 3Sugar has & food valus and sasoharin has
nans, It appears, therofore, that normal foeds
Iwoosancd with sagcharin are adulterated under the

aw,

To the same effesot, see Food Inapestion Decision 135,
issued 1911, and Yood Inspection Deciasion 146, iasued 1912,

We quots from a letter, dated July 1%, 1946, to this de-
partment from the Texas State Health Officers ‘

“The Texss State Board of Health and the 3tate
Health Offieer being fully eware of the genersl opinion
as axpressed in sclentifio literature regarding the use
of sagoharin a«& a subestitute for augar in food products
felt that the indisoriminate uss of sagoharin gould be
delsterious to health, end recognizing their responsi-
bility in the gesnersl health and welfare of the
oitizens of this Gtate, -d:itod the regulation pro-
hibiting the use of saccharin as a substitute for
sugar in food produots.”

By virtue of Artiele 4466, secotions 2 and 3, the State
Health Gfficer and 3tate Board of dealth have the asuthority to
sake sush a regulation, and it does not appesr on its face that
such regulation is unressonable, arbitrary, or sapiicious.

In view of the foregolng, it is the opinion of this de-
partment that:

(1) the use of ssosharin in soda water constitutes
adulteration within the meaning of article 707, by virtue of the
stendard fixed by the State lisealth Cfficexr and Board, and that

(2) the order of tue state Sosard of lealth is vallid.




xr trust thas this umwwﬂ answers your guesticne.
Yours very truly,
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