OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Baype Satterfield
Piremen’'s Pension Commissioner
Austin, Texas

Dear Sir: Opinion No. 0-7122

Re: Construction of
Sec. 7, V.A.C,S.

This acknovledges receipt of your 1l
s follovs:

"Mr. A, vas & regularly appo
of fire department participating
Statewide Firemen's Reliefl & :
1]: Sec. 62“3".‘ V.A. coa.

reuon of the fact that
further performance of
be granted retirement
s diaabled to suwh an extent
a8 & member of the fire de-

y unfit to be enmployed on the
dissbllity is such that he could
empicyed or jobz other than fire department

“One of our Boards has such & case pending and ve
vould sprreciate your ruling at your earliest convenience."

For purposes of this cpiniocn, we assume that the fire-
BAn in gusstion has made full compliance with all other movi-
sione of Apt. G2L3-e.
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Art. 62“3"’., Sec. 3, V.A-O.S., provides in part as
follows:

"That all incorporated oities and towns in this
State having & regularly organized sctive fire depart-
ment, wvhether wholly paid, part paid or volunteer, vith
fire fighting appsratue and equipment of the velue of
$1000 or more, the Mayor of sugh ity or town, the eity
or town tressurer, ar if nc treasurer, then the city
sporetary, city clerk, or such other person or office
a5 by law, charte» mrovision, or ardinange, performs
the duty of city treasurer, and thres (3) members of
such regularly arganised active fire department, to be
selected by vots of the members of such fire depert-
ment in the menner bereinafter directsd shall be and
are hereby constituted the 'Board of Firemen's Rellef
&nd Retirement Fund Trusteess®' to receive, handls and con-
trol, manege and disburss such Fund for the respective
ity or town and &s suc oaAYre _ehail he
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‘ Art. 6243-e, 3ec. 7, rrovides as follows:
"Whenever & person serving ss a» active fireman
duly enrclled in any regularly setive fire departoent
’ in any city or town in the Dtate, not within, or that

mey hereaftesr come wvithin the provisions of thia Aot,
shall becoms physically or mentally disabied vhiille in
and/cry in consequence of, the performance of his dng,
said Board of Trustees may, upon his request, or with-
out :uahmmﬂﬂitmuilasmmmramrmm
department, retive such perscn from sstive
oY Lipon “‘*’l- or D& Iaﬁlimﬂﬁbr g _the
n P 3 w1t ki w . P P v P
auch Fund, (& for total disabllity, an amount equal to
H one-half the sverage monthly salary of such fireman, not

40 excesd the sum of One Hundred Dollars ($100) per month;
rrovided that if such average monthly sslsry be Fifty
Dollare ($50) or less per month, or if he be & voluntesy
fireman with ne salery, the amount so ordered paid ahall
not be less than Twenty-five Dollars ($25) per womth; such
average monthly salsry to be besed on the monthly average
of his salary for the five (5) yesr psriod, or s¢ much
thereol as he have served, : the date of such
retirement; urﬂh) 1if the disability be less than total,
then such sum &s in the judgment of Board of Trustees
may be proper and commensurste with the degree of dis-
sbility; provided further, that if and vhen such disabllity
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shall cease, suoh retirement or disability allowance shell
be discontinusd and such person shall be restored to sgtive
service &t not less than the sssw salary he received at the
time of his retirvemsnt ror disadility.” (emphasis added)

Art. 6243-¢ does not define totgl or partial cdisadility.
An lmportant rule to be obmerved in statutory interpretation 1s
that an act should be given & falr, retional, reasonsble, and
sengidble comstruction, conaidering its language and subject mat-
ter and with & viev to asecomrlishing the legislative intent and
purpose, 39 Tex. Juris. 172, 173.

It may De maintained that the Legislature intended the
disability, total or partial, to refer solely to & dlsadbility to
do fire department wark. Hewevey, we are not of the opinion that
such wvas the Iintent of the lagisisture. In corder to give full
sffeot to the express provisions of Bec. 7 as to total snd par-
tial dAisability, we belleve that the correct meaning of those
terms in the light of the Legislative intent is to be found in
the folloving cases vhich generally deafine total and partisl
disebility.

In VWestarn Indemnity Co. v. Corder, 249 8. W. 316,
st page 318, the Texas Court of Civil Appeals said:

"Total inability to labor, & synonymous term
with total incepseity, i1s thus defined by 8 Words
and Fhrases (lst Series) p. 1012:

“'Potal inability to labor does not confine
the capability of the member's esrning cspe-
city to the saws employment &s that in whieh
he was engaged at the time of beocoming inca~
pagitated, but requires such member to engage
in vork or employsment fer vhich he is
capable of performing.'”

In Eicks v. Os. Casuslty Co., 63 P. (2} 157, at pege
159, the Fifth Circuit Court of Appeals sald:

"The decisions give.: to the term 'total snd perma-
nent disability'! the macticel end common sense meaning,
that one is totally disabled whun one 1s not, wvithout
injury to his health, able to earn his living by wori.
They reject the ides that 18 1s neceszaxry te rove abso~
lute incapscity to do auy kind of work. Especially 1t
is true that one may still be found tou be incapacilsted
if, though he miky find Semporary emzloyment in work for
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vhich he is not equirped, he cannot gainfully smploy him-
self in wvork for which he is not fit.”

In Davies v. Texas Employer's Ins. Assn. 29 8. W. (2d4)
987, at pege 938, the Texsas Commission of Appesle said:

“In determining the question of total permsnent
¢isabllity, that dstermination will rot be controlled
necessarily ’ggt}m fact that the injured employee has been
eble, asince injury, to eern money.’

In Texas Employer's Ins. Assh. v. Phalan, 103 8. w. (24)
863, st page B86b, the Texas Court of Civil Arpesls sald:

"In order for an employee to recover under the Taxss
Comrensation Low, he must, smong other things, shov vhether
the accldentel injury sustaipned by uim resulited in totsl
inceapsoity o in pertial incepacity. An employee is totally
incepacitated under the sot, . . . . when he 1is disabled
Trom perforuing the ususl tasks of a workman in such & way
@8 to enable him to procure and retain employment.’

In Southern Undervriters v. Bohooleraft, 158 5. W. (24)
991, &t page 994, the Texas Commission of Appeslis upheld the
folloving charge tc the jury in the triel court:

“Further, that the term 'partisl incapacity’ ae
used herein has the following meaning: it nean
vhere &n enployse by resson of injury sustained in
the course of his employwent is only sble to perform
part of the ususl tasks of & wvorkman, but, nevexthe-
less, is able to rrocure and retain employmsnt IMEsOn-~
&bly suited to hias physical conditionmd sebility to
vork, or is culy eble to perform lebor of a less remun-
erative class than he performed prior to his injury
whareby he suffers o depression or reduction in his
earning capscity.’

The determinetiocn of dlsability, to{;al or partlel, and
the degree thareof, is & nuestion of fect to be npassed upon
sclely Ly the Board of Plremen's Relief and Retirement Fund
Trustees.

if ssid Boaxd finds &2 & mattey of fuct that & fire-
man is totally disgabled, that 1a, vhen he ie disabled from per-
forming the usual teasks of & vorkman iu such a vay as to sneble
him to rocure G retaln employment, then the Board should
grant totel disebility.
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If sald Board finds a&s & matter of fact that a fire-
man is partially disshled, that is, vhen he is only shle to per-
form paert of the usual tasks of a workman but 1s able to procure
snd retain employment reasonably suited to his physical condi-~
tion and sbility to work, then the Board should grant partial
disabllity, sccording to the degree therecf.

We trust that the above fully answers your question.

Yours very truly
ATTOREEY GERERAL OF TEXAS

Ml b e

B
7 Riehard H. Cocks
Assistant
. By Wadbom & Stagp
- William E. Btapp




