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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoreble Maureen Hoore, Comaissioner
Bureau of labor Btatistics
Austin, Texes

Dear MNadam: Opinion No. 0-T7312
Re: Status of Goodwill Ia-
dustries, Ipc., employees
undsr Texs nemployneat
Compensatlion \Act.

We have your request for aa opin :
as to vhether or not certain " * ® & handfeqpped porad
be employeses of the 3ani-Shield Company or would the Goodwill
Industries be considered an lndapc
under Texss laws ¢ & & & ¥ 214,
allegedly written by the Prest
300. Im.' Of D‘n", T'”S,
regarding the relationship be
quote belowvw applicable part.ioua

and ¢ lenne part : vhich is made by hand,
being to 4 pastiog ve went into the

' ﬂ&
tcr ith Miss Epgle lur. coryand agreed to let
s hay AIL  done by mo 3

Micappsd persoas, some to b a Y Work room

And \aome esuuc ) rnn wir homes

whd cgudd -~ Gope Lo thelr plie M) Bisg Angles was Lo
BN et Wl » ity vl ] the ¢ i “t‘!
BOC ‘1133., sp Srom the hozes we Jjust celivered the
% R 3 £ ap the

of=

they vould

" # & ou the Qquasstion of the wage and hour lav
aad wvho these parties are vorking for is unsettled., The
Goadulll iadustries are of the opinion these perties Gre
their employees and if they are considered a&s such wve
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vould coatinus Lo work with them but if ja fact they
are omployees of cura we would aot feel justified ia
soatluwing ss it would make us more than 3 employees
ead pul us ig exsiher clsasificaiion. Vo are ilater-
ested In petiing & final Jecision on this aad will
hold up cur work antil we hear frowm you # # & a®

{Bapheals ours)

Apprarently this dejertment is belog called upon for a
constraction of Article 5221b-1, et seq., V.A.C.8. 192%, s amended,
{Texas Unomploywent Compensetion Act). Section (f) (1) of 5221h-17
of thet Act defioes an “Paployor® as "Any smploying uait (wvhich) v
has or haé ia employment elight (8) or more individuala ¢ & " The
dani-3hisld concera, speakiag through ita Mresident, states that it
Goes not desire Lo {ncm an "employer” within the meaninog of the
fet by having“more than 3 employees.™ The question Ls whother the
?ropﬂﬂd contracionl relationship would make the iudividuals af-

siiated with Goodwill Industries employees of the Bani-8hield Co.,
within (ks meaniug of the Act. .

Article 5221b=-17, V.A.C 8., 1325, sy eoeoded, provides
dofinitions of worde and phrasen aod ten thw scape of the
Avt. 3ection {g). (1) theresl providas:

"iEsployment ' mecns any service performed prior
to Oetober 1, 1¥8l, uhich was employment as deffued
in this Section prior to such duits, and subject to
tha proviaions of this 3ubscetion, services perforund
cn el after Sctober 1, 15K1, mciuding services ia
interstule commorce, periformed for vages or under
any contract of hirve, vrittea or oral, express or
:,:glm.d, provided that services performed Yy an
tadividual for wages ashall be deemed to be employmeant
subject Lo this Act uolsss Sod ualil il ia sbodd 1o
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Ia ths case of Jwuthern Durely G . ve. Shosmaker, {(Tex.
Cris. App.} 28 3. W, (24) 7, ¥, Sectlon & of the comalasisn, Ipeak-

ing through Judge Ryaa, holdat
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“s * %15 gonstitute cne an 'cﬁam ' ta the
sRanlag of the cowpensation laws, re =mual oxist
Letveen the purties the relation »f master and sor-
vini, ia the bLroad senes of altisste coutrol and
direction over the other. Whoun ome is exmployed by
annther, 1t may Le gensrally sald (o be 1n the re-
iacion o sorvaant to msster, or &s sa independent
cousractor., Yhis being true, the courts ia osarly
svery Lastance hawe anderisken to determings the re-
1ation of the person orrlsyed By ensther by irat
deciding wimther or aot such person was sn fodepend-
ent ¢oatractor. If he was found aot te be suoh un-
der sll the reacts and cirquestances, thea he was
¢lassed as & servant or \

Thw goeoeral role mplo'{;ﬂ b{ the courts to determine
uimthsr s soutrastual relatlionskipn hetwoen pariies is o of master
apd servent or lodeleadent coutraelor ix one prisarily of countrol.
The decisivaus govaralily Liage ou ths extent of control reserved

to and exerdinstdby sthe employer over the funeticas of the sxployes.
If e contrul 12 gewwral and the employer maintaians the right of
supervigivn aad mensgewsat of the emplogee’s wark, thea tiw re-
ationshipy is one of mester and servant, On the sther hand, when
the uﬁ:ﬂr*a_mlr concerss i vith ihe ultinsts resolt of

work, viag detells of methods and means of accomplishment to the
employos, lhun, the secondary pariy ia bald te ke gn isdependent
contrastor., See 2 C. J. 424 (Sec. 10) and osmes cited therein.
Als Cmim vs. I. R R. {;9., 51 h;; 93.- 32 MO ”pc 6’8

sad ¥Walisce ve. 5, O, 0. Go., %) Tex. 18, &0 8. ¥, 35, . :
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In the situation before us the Sani-Auieldd Us., Ine.,
delivers ho paper for the fabeisttion of their produet to the
Ooodwill Indastries, lae., and "plek up the finlshed producta.”
As scasidereiicn for this service the Sant-8hield ¢uncorn agreesa
to pay o mikh per ualt count. The “foldiag sud pestiag” o done
by the haondicapped rarsans affiliated vith dwill Industrien, Inc.,
It vould seem thut Goodvwill Inviuatries empioy who they chooes and
azedsupliad thoe contenmpleted rwanlis without scasdiing the Jaai-
dhield conderh,

Phe eonizeetor ie prid so much per uait couat of ahilelds
pasted and folded., Appairenily, the handicapped perosons work oa
such days aod asintalsn such bhoura s they please and oare under no
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pbligetion to £51d ead paste any glven nusber of shields In
say fixed space of time, and are uade, G0 supervision or con-
grol by the contractes.

wWhen the fects &3 givea to thie d:g:rtum ars ex-
asived in the light of the Iregoiag, 1t would appssr that
Goodwill Iaguairies has rese to ltmlf such an itndependence
of adticn in the sxecation af ita yroposed contract with Seal-
Shield Co., inc., 88 Lo elearly constitute itsslf an independ-
sat eontrector,

You aro therefore advissd that upon the basis of the
fasts Bafore us the Gooadvwill Indastries, Ine., is aa independ-
eut evatraetor sad that the iadividuals soeosiplishiag the work
sould be ocnsidered as employess of that csusera aod act those
of :h# ::ui-ﬁhmlﬁ Co., under the Texss Unomployment Compen~
sation L

Trusting that this satisfactorily snsvers your quesiion,
we remain

Yours very traly
ATTORNEY OEBERAL OP TRXAS

o Ok
By 5/;/% /;u/%/\

Grandy/Hilliems
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