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Jslles County L v WGoe i i
Dallas, Texas — T~

s
ez, A

Je8T Sirt opinton Ho, Q=735
Re: Lffeat of e uan

¥e have recsivad your ref : ; a pL this
depertment, whioh realds as £o)low .

tm 1 _..; P} v la ] B 1  +
in this \Jos Y SRAPY g L rivihguttﬂeh

ne \bolders of sueh permits by
the 'mnl nor Captre Act. and, upon ths basis
the faoty hereinafter set forth, 1

" tectiully rc un ~your opinion upyan the related
-cl of J-. by gﬁ{h.” p‘mt‘ have besh wronagw
- 0 whether thess corporstions are

A to operate under sush peramits,

BotHd of thwae uomulu arve foreign ocorpora-
5 'HNOGE Ktock i lly owned by Fublicker
ndustries, Inc., which is also a foreign corpora-
tion, useeningly, Pudblioker Muatrun Ina. owned
the stock in thua oompanies on and prior to Janu-
ary 1, 1541,

NG COMMUNICATION 1§ TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED AY THE ATTORNEY GENERAL OR FIRET ASSISTAMNY
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*sinoe 1534 the Continentel Distilling Seles Coune
ny has besn licsnsed to transaoct bDusioess in this
tete, and from 1943 untlil & anort tine ago this Gooe

paty beld s ‘son-resident seller's perait' ander thw
Texas iiquor Contrel sot., Controriwlse, however, the
Continentel DLatllling Jorporation has never besn
llesssod 10 traceset bLusiness 1o this itste and shis
organization had held no peralit under the Toxas Ligquor
Sontrol aclt prior to Juse 29, 1946, the dste upen whioh
1t was lssued the ‘non-resident seller's peralt' whish
it now holde, The "wholesalerts pernit! wiloch is now
held by the Continentel datilling sales Compeny was
alsg isausd on June 29, IS46, and soutexsporacecusmly
with the lssvance 3f sush permit, this %ﬂ-
rerfiersd tis ‘non~residsat sallert's perailt oh %
had theretofore nsld.

oI am fenmiliery with your ¢ Ko, O=7150A 4n
whisgh yog ruled that Leetion 153AL4)(n) of Artiale 666,
Verunsn's Annotated Feansl Code, 18 8o barrier %0 the
issusnos of ths persits whish thase compunias now hold,
However, I note that the faots which wers maitted to
nuua‘gﬂhhu for wile Gpin 40 not expressly
refloot £t tis Continental) taﬂ%«wﬂm bas
never besn authorised to in business in this
State and that havetofore it has never Bsld sny charaster
of liguay t usder the lewe of thism Btate, Jonsequentiy,
the yequeat for your valusd spiaton whieh is smds hereln Le
i sesenes Rr injulry s to wisthay the yral wialeh
mads In your Upinlon He. U-715C2 is in any waf altered ox
affestsl by these additionul feots with respect % tiw
Continen LDistiiling Corporation,”

Your lesttazr and the luttar of Hohorsable Bert Ford upon whieh
our Cpinion 0. 0-?1?6.& was bassd bLoth faguire os to ths effest
of seatien L5§Al4){s) of Artiale 646, Verson's annoteted Feasld
Qods, upon tiw issuancs of the liquer peraits hers in gusstion,
Invw of this sad in view of tie concluaions which w
Bereinafter setl forth, we deon it uanesessary to Sstezalns
whethsr the issuanoe of ths permits in guestlion night e pree
ocluded by other gortmc of the Texes Liquor cantyrol Aet, and
this opintoen ia li=ited %o n sonsiderstion of the effeets of
seotion 18:A(L){s) gaa the Lssusunoe of sueh perwits, 7This
statate reads as follows:
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it tmnwmhﬂutarwpormwmunw
resident Seller's Feyal$, or for any officer, &irester,
agent or sapluyos thinol' or for any arfiliave, whather
€0 ate Or by sacagemsat, direotion or oon to:

‘#told or have an interest in the perzit) business, essets
0 coyporete astook of any person . authoerized to lmgpors
ugmr 10to tinis state, for the puryooe of muum
vided that such restricticns ahall not be appliocs w
any suel interest ssquired on or before January 1, 19il,*'*

&lnoe -thie stock in Both of the asompanies in question i
wholly owoed By Publickex Industriss, Ins,, it is obvigus that
theus companios sre affilieted {(Zeo v, kareus, 18% 5, k. 97
holdsy of the ton-resident selier's t in question~-«Conitines-

" tal bPlstilling Corporstion--possesses an interest fin tw 18
© business, asssta Or corporste atwak of & perecs suthorised to
import licuor into this state for tae purposs of ressls, \ewwit,
the Contliaental Distilling Sslea um{, -Tais is, of sourse,
the very situation which ia proxibited by the fore part of ths
adove guoted statuts, and suoh sitwmtion must ds deensd unlaw-
ful unlass it falle within the provise which is contained in
the Jatter portion o the statute,

Under thie provisd, a sammnity of ioterest Datween & sot>
resident seller and a wholeanlsr 1s not proaibited AL *sush ine
tersat™ was noguired on or belore Janmavy 1, 1941, For per
coses of thia opinion, we siwll not peame upon the constitutisanle

ty of & 1e0 of tils sharecter, Jather, we slall sssums thet
such proviso is sonstitutional and shal)l coufine our faguiyy %6
the gqusation of whetley or not the uutmamg wileh exists
uw?cn. the scapenles in gusstion is comprehended Yy sush
W"“‘

when € molely with reapoot $o0 its gremmatisel Atruge~
ture, Geetion 1584(4){a) irst mﬁbiﬂ s none-reslident seller
froa holding an Interest in any person authorized to '
liguor into thils stats for the puas of resale, or, stated
differently, fron holding en izterest in a whtlessler. Next,
the atetute provides that this ;woiibition absll not uw n
*gugh intereat™ wes acgulred on or Before Japuary 1, ighl, It

Is obvious thst tia phrese “sush interest” containsd is the pro-
tiso to the statute Tefers back and relates to the type of Lo~
terest whioh is prouibited dy the fore part of the statute, i, e,,
to 81 interwot {5 o wholemslarx, and that tie litersl wording of
the statute provides in effest thet a son~residsnt seller ey 164
hold an interant i 8 wiolessler, unless suph non-resident seller
beld en iuterest iu the wioloesaler on or Sefore January 1, 1941.
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Canssguently, under ths plais language of the statute, tiw
act-renident sellsr Lo question, fontinentsl Listilliag Corpore-
tion, 1s not ;rivilsged to hold an intervst 1o » wholesslsr un~
less 1t bheld suoh icterest ox or defores Jenuayy 1, 1941, and,
undexr the feots whioh you neve submitted, 1t is unlawrni for
the Qootinentsl Uistilling Corporation to hold & non-resident
seller's peralt, since the nonervaident asllerewholesalat rolae
tionshiy which now exiats between thsass two cowpenies wias formwd
on June 29, 1546, and did not exist ou or before January 1, 1541,
Htated urtimdy. tis Continentel Distilling Corporation is now
privilsged to hold en interest in a wholesaler oaly 42 it Leld
suoh interesst on or before Jenuery 1, 1041, sud sinos the Contie
nental Distllling sales Company wes Aot a itqum- whclesaler on
or bsfore thia date, the statute in guestion prohidits the res~
ent forantion of s gon-resident seller-whelessler relatiocasiip
betwesn thess orgenigsatioans.

This sonclusion Lis fortiried Ly a oconeideretion of the ene
Sire tenor of ths Temas Liguor Contrel Aet and by an appreciae
ting of tae lsglslative purposs Whaich geve rise the ensetaant
of m:ten 3.34\(&)(:1. for to the sdoption of proaidbitica, it
4s & matter of history that jesetieslly sll of tae 1igquor ree-
telling and wholessling uhmnm; hasnts in this stats were owned
ond vparated by oat of state Lrewers and 4latillers., PFor e dis~
cunsion of the existense and effeets of this situstion, ses
Tolumes L end II of *Ths Areweries iz Texss Phlitincs® fl?lﬁ).
Doudtises as & result of this situstion, all liguor legislation
in Texes subseguect to repeal hes evidensed a clsar lag tive
intent to sapersts the various levels of ths liguor . nt-ri in
erder to prevent thslr interrelatisnship. Art. 1, deec, 2 of e
Texas Liguor Control Aot provides that “Inis entire set szall ba
deszad an sxarciss of the pollce pover of the State for the pRoe-
teotlon of the welfare, health, pssos, tesperuncs, ssd safety of
the ”ﬂm of the 5““' 12y A il DEOVARLOnS Bidls he -",a.f' W EE R
SN el MAlee L1 il 200N S ISR B S POl j *h e i AL W}
thius, ths Jexas$ .LLlQuor coatrol Aot oontalns preo L8 which prow-
Aibit {(s) & porson holdling & paockage steres pernit, or owsing an
fnterest 10 & peckage store, 30 heve any interest in e wine and
besr retailor's peralt, ox beor retallerts liocanse, (b) sny person
to have az interset in mors then five (8] package sioTes or Puok-
age ators parmita, (¢} that 4t sheall even Do unlswful for "é{
peracs who owns or Las an interest lo the business of a dlstiller,
Brawer, wotifler, wholenaler, winery, or wins bLOttler to own o
tave an intsrest i the business, preasises, equipment or fixtures
of any reteliler; to lend financial ald %o & retailer; to sven sslil
oorehsrdliss on consignment to a auﬂm to give, rent, land or
sel) s uipawnt t9 any retaller. Ars, =174 Vorsan's annotated
Fensa Cods. In other words, the whole tensr of tne Texss Liguor

SOHS .
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Cantrel m;. insofar aa 1t pertsins to holdsy of vazious types
of permits, ia to place esal parait holéor in & position of absolute
independence from any outeids kafiuenss. The legisleture having
dsterniced that the mifare of the State Teguires that all eush
holders %e absolutely Mtﬁnﬁmt, it is required thmt wo ilberelly
sonatrus the Aut to accomplish that purposw,

A forsiori until 1943, the Texes liquor Contrel iAet covered
only the lavels of wholesaling and retailing acd contained ag pro-
visiens with respeot to diatillers, Conssquently, uutil that ua
the segregative provisions of ths At wers dimoted solely st re-
uthr:n ‘f‘g&;ﬂah““? tga it 8o way m«ud a{::lmu.

] mb“& m" » »

Be 325, se0) 1i. non 0oGified ah Aviiois sﬁﬁsﬁ S’ -i--
&m for the Tirst tisw att $0 sxeroise et aut
tillers, Throughout this statuts is evidenoed s olesr intent
to ashisve ths seas sepayration of 4dfstillers and tie othar levels
~BL the infustyy as had slready been atisissd with respeet to re~

tallers &wm&cm Tous, i a mrtm of thls statuts,
Articls ugmtau provided for e llicesaing of
“iaputaoturerts ts” authorise such agents to reyresent

distillers, bus at the sems tims $he Leglalature sxpressly pro-

vidsd tiat Mmmtummmnwmﬂurnmh-
saler, Converssly, at the sams time tha Legislature re-wrote
f.h: provisions of Gg: ﬁ.::t ”M Lo amu of uuhw;au
and expressly prosi Mgh agea
a8 a “Ranufacturer's Agens.” {m&m 666-1.5( 9iinl. »

In the statute here ia mntxu Artisle 666-L5ha(b) (s i !
mém mlzumo{ ”ikm ?i'a tm

prasid. rals umm Y mz-
pan~resident nwmr't parnit and » whaolesalsy, “ugu

186 to this statute ean ba viswed as a mmm ‘L
Laglslature thet the disti ssaler prelationshipe b

ma mhmtmmal MM&MM
Lot under our Constitut na-—r‘b- disturded the mcnua et
future relationsbips of tiie charmoter ot be 1tsd,
iikowise, as wus mid in our & m. 0«71504, the sslestions
in the provisd of the date of 19%1 rathey than the
nrtacuu dats of the statute, ted frem & legle-
lative dsaire to rescgnise vicusly exist Tele-
umnz » which had wm fmd m faith and %o exg

tinnnh&gs o sight have beon sreated in antumuan
ox‘ ths mtm the atstute whih tha iatent to alwsumvent its

provisions.
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copseguantly, whathsr the stetule is ccastrusd aseording
to i%s Aiserel uﬁmngo or whether it 1s voastrued i lighs of

i%s history end o $ha scTux of an o ucutmi.u
visions is the exis n«wor boron nn lﬁu.otnw
latiocsalp dDatween & Abseant tunh
mhtimsg:lp o4 such mvm umu is {0~

effective, and tiw dan o£ the tuts is fully operetive,.

The uae of & hypotheticel situation whiah fa akin toa the
. utmtmnautummmtmmiunmumu
~ point, 1If, for ml.cml grossries were affilisted
! px-tu to Jenusry 1 aud if st the present tine ang of these
conearss aad.ww obtun & liquor wholesaler peralt wiile the
othsr dealres to mstosorphoss itself 4into a &istiller, it cesnos
be thought thas the proviso to &uum lm(ls)(a} w author-
‘ ize suoh change. In suoh & situstica mw«m
‘. wgfrilietion” prior to 194), dut thls arfilistion would 2ot gone
- form to the tarua of Ghe statute becsuse ueither of sugh congerns
- was than arffilisted with a *persan suthorissd %o
- into thals Stete for ots 0F resals™ and suobh & situsds
% would not fall within purposs of tha proviso decause it would
%g_ not ;ru-at s distfller~uiiolssnler relationship extant p.ﬂ.u- te
b 1%1 m-, would not b the of nnﬁ
tm ghoas to lsave undin utoa. ﬂat.h-r. um .
- on would be sersly an stteaps, a {umt tine, tH
! tm e dlstillar-winle - reletl p in dirset contravention
i of the teyms of Bsetion 135A(4)(e}.

Siatlerly, in the situation under 4isguasion, the pw-wu
Telatisnenip mm thw Continentel Distilling wmuaa spnd
the cwumnul Listilling Sales Company Esets neithesr the lane-
gZukEs sor the purposs of the provisd sinoe such relationshi) was
not one hetween @ dletiller end & whslesalsr,

Iz our Upinion o, O=7150A we fooused our sttsuntion
tas favt thaat the two o o8 in question were affilisted aon
and vefors Janusry ), 194i, bat we failed tb csive that t.ni.
affiliation was beatween t.ba sales Coupany, eh was Dot then a
wholensler, and the Distilling G&rwraﬁtaa. \mieh was then anot
avat outhorised to transset business in Texas end which held uo
cuarsster of ligquor porait is this Gtate mtm: than betwaen a
distiller and s wholesaler waloh ware 40 huslisnesy in Texas
ssd whloh were then suthorized to tratsect ‘suoh vusiness Lo
this State. The statement of feotks cmuima in your opinten
request aaires plain our error in this rufc and to the sxtent
that Uplaton Ho. O«7150A is 4o eonfliet w {ne oonclusions
harein expreased, sald Gpiniusn is hereby overruled.
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Conssquantly, Fou srs respesifully sdvised that thw holding
of & mon-resident seller's peralt by the Coatinentsl Distiliiing
Corporation st the ssxs time that a wholessler's it 48 held
By the Contimantal Diatilitng Sales Coapany is and is
sxprensly prohibited by the terms of Seotion 155A(4) (s}, Vernon's
Apnotated Fenal Lode, You are further advised that the noie
resident aesller's perait in cuestion was wrongfully ilasusd 1o the
Costinental Distilling Corporation, and that sald Corporetion
should not be persitted to operats under such permit.

Trusting that the foregolug fully snswers your lagulry, we
ars

RRCi1ld
APPROVED AUG o

-
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