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- OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATronNney GanEnkL

Honoreble Morris W. Hassell
County Attormey

Cherokee County

Rusk, Texas

Opinion No. 0-T421

Re: Collesction of $1.00
cost on each redemption
gertificate by the Tax-
Assessor-Collesctor, and
related questions,

Dear 8ir:

We have Yyour letter of October 22, 1946, wherein
you request the opinion of this office on the above ocap-
tioned subject. Your letter reads in pert as follows:

: "It has been discovered that the Tax Asses-~ .
sor-Collector has not collescted the $1 cost for
the years 1930-19%0 inelusive, a&s provided for
in Article 7331 Revised Civil Statutes of the
State of Texks &as amended. Ncr has the fee of

- 5¢ per line, as set out in szld Artinle, been -
collected. We would, therefore, &sk your opinion
on the following question:

- "1, Since and including January 1, 1940, to
the present date, for what years from 1919 to the
present date on all taxes collected since and in-
oluding January 1, 1940, should the Tax Assessor-
Collector have collested the $1 cost on each re-
demption certificate that he has issued since and
inoluding January 1, 1940 to the present date, as
set out in Article 7331, Revised Civil 8tatutes of
the 8tate of Texes as amended? '

“2, Is there any period, during the fore-
mentioned periocd, in whioch the Tax Assessor-Collector
was not required to collect the $1 cost aforesaid?

. "3, Since and including Januwary 1, 1940 to
the present date, for what years from 1919 to the
present date, on all taxes collected, since and
inocluding January.l, 1930, should the Tax Assessor-
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Collsotor have collected the 54 & line charge, aa
provided for and set out in the aforesaid Article?”

The $1.00 fee as provided for in Artiele 7331,
Y.AR.C.3., 8ad the fee of 5¢ per line for the preparation
of the delinguent tax record a&s set out in said Artiocle should
have .beon collected for each year in vhich taxes were de-

- linquent except as otherwise provided by House Bill 76, 47th
leg., Reg. Bession 1941 . 359, p. 56f. This sct became
effective on May 26, 1941, and expired on November 1, 1941,
This adt released &ll penalty and interest on delinquent,

ad valorem, and poll taxes vhere same were paid prior to
November 1, 1641, Section II of the act releasing cost, pro-
vided: -

“Rec., 2, That all eosts of every kind and
oharagter that have socrued or attached or that may
hereafter acorue or attach to or by reason of de-
linquent poll or ad valorem taxes on whioch said poll
or 8d valorem tax the interest and penalties have bean
released by any of the provisions of this Act shall
be and the same are hereby released, and no such costs
shall hereafiter be sharged, collsoted, or accounted
for, provided, however, that any costs that &re now
due and payasble %t auy officer or offigial shall re-
ﬁ:ln ? zalid obligation, notwithatanding the provision

reofl,

In construing said House Bill 76, this office, in
Opinion No. 0~-3634, held that said act was invalid imsofar
as it attempted to remit costia and feas earned hYy the offilcers
priocr to the pesssge of this ast. ‘ L

Articie 7331, prior to the time it was amended by
the 418t Legislature, 4th Called Session 1929, provided:

¥e o« « Por preparing the annual delinquent list
of aagessments charged to the tax collector upon the
tax roll, but which have not deen collectad at the
time of his ennual settlement with the State and county,
separeting the property previously sold to the State from
that reported sold as delinguoent for preceding years
and for prorating the State texes into 8tate revenue,
State achool and Jtate pension, caloulating the peénalty,
extending it and adding it in with other taxes, halan-
¢ing the delinquent lists, and certifying it to the
commissioners! court and the Comptroller, the tex col-
lactor shall be entitled to a fee of one dollar for
each correct assessmont of land to be sold, said fee
o be taxed as costs against the delinquent. Provided
that in no case shall the State or sounty be liable for
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said fee, which shall be additional and cumulative of
all other fess nov allo ¢d by lav and ahnll not be
scoounted for under the fees bill, as fees of office.

“Por ocheaking up and taking off delinquency,
soparating and assorting various tracts or each as-
sessment, prorating the taxee thereon, arranging the
items by abatrect mumbers or lot #nd block numbers,
&and compiling the delinquent tax record herein requirod
to be eomplled vhenever there shall be as many as tve
years of baok taxes that have not been included in the
delinguent record, the tax collector shall be paid
out of the generai fund of the county, five cents for
s&ch vritten line of the original of such delingqusnt
regord, not to exceed tventy-five cents for any one
tract or adbatrest rendered, returned delinquent and
owned by one taxpeyer. Such fee to be taxed as costs,
and be paid back 1nto tha general fund of the coumty
vhen collected. . . ."

This act as amended in 1929 by the Mlat Legislature,
bth Called Session, 1s nov codified in Y.A.R.0.8., as Artiole
7331 and provides in part as followa;

, "For caloulating and preparing redemption cer-
tificates and recsipts, re ggrting and orediting re-
demptions, posting Comptroller!s redemption numbers
on the delingusnt tax reaord or annual delinquent
1ist, mailing certificates of redemption to taxpayers
after approval by the Comptroller, and for issuing
raceipts or certificates of redemption for property
shown on the annual delinquent list, the tax g¢ollector
shall be entitled to & fee of one dollar ($1.00) for
each correat assessment of land to be sold, maid fee to
be taxed &8 costs against the delinguent. Correct
assessment as herein used means the inventory of all
properties owned by an individual for any one year,
Provided, that in no cese shall *he 3tate or county be
liable for said fee. For checking up and taking off
delinquency, separating and assorting various traots
or each assessment, prorating the taxes thereon, ar-
ranging the items by abatract numbers or lot and
block numbers, and compili the delinguent tax record
herein required to be compiled vhenever there shall
bo a8 many as tvo years of back taxea that hsve not
been included in the delinquent record, the tax col-~
lector shall be pald out of the general fund of the
county, five gents for each written line of the
ariginal of such delinquent record, not to exceed
tventy-five centa for any one tragt or ahstracst ren-
dered, returned delinquent and ownéed by ono taxpayer;
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such fee to be taxed as costs, and to be peid back
into ghe general fund of the county when collected.

L [ ] L)

. The casual reader of this statute prior to the
amendment will note thet the duties praacribed for the Tax
Collactor and for which he is entitled %o & fee of 31,00 and
a further fee of 54 & line for preraring the delinquent tax
record, are duties which he performs fgom year to yesr. In
osges vWhare thesa dutiss have been performed by the Tax Col-

‘lestor, the fees therefor baocome due end any attempt by the

Legislature to relaase these gosta would, we think, de in-
valid, in view of the provisions of Article 111 of Bection

55 of our 3tate Comstitution, which reads as follovs:

"fhe Legislature shall have no power to release
or extinguish, or to authorigte the releasing or ex-
tinguishing, in whole or iam part, the indebtedness,
liability or oblipation of any corporation or individusl,
to this State or to eny county or defined subdivision
thereof, or other municipal corporation therein, except
delinquent taxes which have heen dus for & period of
at least ten years,"

\ We think the Lsgislature was coguizant of this
Constitutional inhibition when in Section 2 of House Bill 76,
relesasing the c¢osts, they added the proviso that any ocats
nov due and paysble to any officer or official shall remain
a valid obligation notwithatanding the provisions hereof.

You will note that Artiocle 7331, V.A.,R.C.8., as
it now appears, provides & vholly different sef of duties
that the Tax Colleator muat perform before he is entitled
to the fee of $1.00. The dutlss there preacribed cannot
be completed intil) such time as the delingquent taxes are
paid. This being the case, they are not costs due and pay-
able to an officer or officlal of this Jtate prior to the
effeotive date of House Bill 76, and thus we feal that the
Legisiature had the authority to release them. The Legia-
lature having the authority fix this fee chargeadble against
the delinguent taxpayers as costs, it follows that they had
the authority to releasse same where, as here, Article 3 of
Section 55 of the Constitutlion has not heen vielated. Thus
we reaffirm the results reached in our Opinjon 0-363%, dated
June &, 1941, vherein we said;

"For delinquent texes since the yeer 1930, &nd
when Artiele 7331 was amended, the tax oellector would
not be entitled to his $1,00 fee &8s provided in Arsticle
7331, because H. B. 76, 4Tth Legislature, Sec. 2, re-
leases 1t if paid before Novembor lst, 1941, since
it vas not due at the time of the passage of the Act,
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"For delinquent taxes before the year 1930, and
from 1923 to 1930, the tax collestor would be entitled
to the cost of $1.00 as provided by Article 7331 in

_forge at that time, since the services required of
said Artiole had heen performed before the passage of
H. B. 76, 37th Legislature, Sec. 2, thereby making
said fee due and payahble at the time of 1its passage.”

In regerd to the fese of 5¢ per line for the prepar-~
ation of delinguent tax records, you will note that vhen
Article 7331, V.A.R.C.S5. vas amended in 1929 by the 4th Called
S8ession of the ¥lst Legislature, vhich amendment became
effective January 1, 1931, the provisions relating to this
Yoo were not ohanged. This fee 1s allowed for a series of
‘duties vhioh the tax oollector would ordinarily perform fron
yoar to year, and at such time as the duties pressrided there-
in are completed, the fee would besome “earned” and constitute
a "cost that is nov due and payable to an officer or official®
and would thus not be remitted by House Bill 76.

In Cameron County v. Fox (COA) 42, 8., (2) 653,
affirmed, 61 8. W. (2) 483, ve find the following langusge
‘Tolating to the fee of S5¢ per line:

"+ « « AS vo have already indicated, the lisbility
of the county to appellee for this ifem acorusd and
became sbsolute upon the performence of the service.
by eappellee, and could not be affected by & subsequent
Aot of the Legilalature. . . ." '

Thus ve gonglude that the fee of $1.,00 was col-
lectible each year down to the present, except where delin-
gquent taxes vere pald during the effectlve dates of House
Bill 76, that is, May 26, 1541, to November 1, 1941, If paid
during that time, the fee should have been collected for each
year up to Jsnuary 1, 1931, the effecftive date of the amend-
mont to Article 7331, V.A.R.C.3. The $1.00 fee was not col-
lectible for the years subsequent to Janusry 1, 1931, since
the statute, as amended, prescribed a series of acta to be
performed and the fee therefor cannot be regarded as esrned
until the whole service 1is performed. The loglcal conclusion,
therefore, muast be that the fee does not sscorue until the
taxes are paid by the taxpayer, and the redemption certifl-.
cate is issusd by the collestor. {Cameron GCounty v. Fox,
supra) The fes, therefore, wes not "earned” and was not
"due and payable" on the effective date of H. B. 76, end
thus was remitted.

The fee of 5¢ poer line was c¢ollestible for each
and every year dowa to the present, vhere the services as
g8at out in the statute for vwhich this fee iz allowed verse
actually performed.
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We have not answered your questions categorically
for the reason that ve feel that the above sufficiently
disposes of all of thenm,

Vary trmily yours
ATTORNEY GENERAL OF TEXAS

Robert T. Donahue
Asaistant

OVED DEC 7, 194§

ATTORNEY GENERAL OF TEXAS

R'l'Dtjt APPROVED

OPINION

COMMITTEE




