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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
© ATTORNEY GENERAL

Mr. Donald E. Tl‘lﬁy
County Auditor
¥inkler County
!ouit, Teoxay

Dear Mr. Tracy: Opinion XNo. 0-74285

Re: Under Article 66T4q-44 can
Winkler County pay an \engineer
ki

for surveying a g ¥ield
notes for a prgpose -of-
way, where the )
constructed partly ounty

¥e have given careful
which reads as follows:

2ineer for
5T a proposed
voposed road and

closing copies of letters hetween
the St lighway Department and the County
Judge which may colarify the point of the High-
way Departmwent taking over the road."

From the copies of the letters attached to the opin-
ton request, and from a copy of the contract which has heen fur-
nished us made by the engineer with Winkler County, it appears
that Winkler County has been endeavoring for several years to
construct 2 road from Kermit to the 1ine of Andrews County, and
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¥r. Donald E. Traoy - page 2

har bheen endeavoring to get the State Highway Nepartwment to co-
operate with said venture.

It appears that on April 24, 1948, the County made a
contract with the engineer to draw plans and specifications and
supervise the building of certain roads in ¥inkler County. The
contract states that the engineer is to receive certain sums
for the completed right-of-way surveys, location, platting and
lega? description for the Andrews road, and a different amount
for the pipe-line road from Wink.

From information furnished to us by the State Highway
Department, the road from KEermit to the Andrews County 1ine on
May 29, 1945, wag designated as & portion of the State Highway
aystem. On August 24, 1948, the State Highway Department can-
celed this designation.

We have also been informed by the State Highway Com~
mission, as well as the County Judge of VWinkler County, that
there is a plan on foot whereby it is hoped an agreement can
be made with the State Highway Commission and Winkler County
to have the road in question designated as a farm-to-market
road, and then have same completed by the County and the State
Highway Commimsion jointly as such road.

Yo are not informed how much of the work was done, 1f
any, by the engineaer between May 29th and August 24, 1948, while
this road wvas a part of the State Highway gystem. Neither is
there any way for us to tell! from the information furnished the
amount the engineer desires the County to pay him at this time.

Under Article 6874q-4, c¢ited by you, the County is
not authorized to expend any of the County's fimds on roads that
have been designated as a part of the State Highway system;
neither 1s there any provision in sanid Article for the State
Highway Department to cooperate with the County in building any
portion of & road that has been designated as a part of the
State Highway system.

Under Article 6673~0, the State Highway Commisgsion 1is
authorized to designate any county road as a farm-to-market
road "for purposes of construction, re-construotion and mainte-
nance only @ # #, and provided further that the state Highway
Commission and the Commissioners Court of the county in which
any such road is located may enter into a contraot that shall
set forth the duties of the State in the eonstruction, recon-
struction and maintenance of the coumty road, in censideration
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of the county and/or road distriets relinquishing any and all
¢laims for Stets partieipation in any county, road district or
defined road distrioct donds, wsrrants, or other evidences of
indehtadneas ocutstanding a2geinst such road.”

From the infermation furnished we cannot snswer cate-
porically the quegtions you have pronounded.

At the time the County entered into ths contract with
the engineer in April, 1948, the County was authorized to make
a contract to have the roads surveyed, platted and econatructed,
heocause it had not been desipgnated as & State highway. For the
work denme by the engineer while the road was or is a county
road, he can he paid out of county lfunds. If the road should
be desimated by the State Eighway Cormlssion as a farm=toemar-
ket read, then the work thereafter done ruat ha with the ap-
proval of the State Fighway Commission.

The contruct which the county ade with the enginecr
is oxtremely arbirucus Iin roference to the rrice the County is
to ray as the work rrogressed.

As above mtated, Article 66874g-4 of the Revised Stat-
utes nrohibityg the Cowmnty from spending any of 1ty funds on
reads that haro hoen deosignated as 8 part of the Htate Highway
system. The statute anthorizing the desligration by ths State
Highway Corrpvigsion of farm-to-market roads authorizes the coumty
and the Stato [lighway Comrission to enter into o joint arrecment
for the bhuilding of a farw~to-market road. There is, haowoever,
ro la¥ which authorizes the county and the State ilighway Com-
migsion to jointly construct a road which has bocn dosignated
as prart af the State liichway system.

Your gquostion wraesents 2 situation that 1is not author-
1zed by the statute, in that you state tho road in quastion is
heing constructed or built vartly by the State Nipghway depart-
ment and partiy by the County, while the evidence shows that it
has not heen designated as a farm-to-market road.

Since the Comimty bad the vicht to mac the contract
in question m Apri) 29, 1945, 1t is our orinlen, unier the
anthority of Wast Audit Ce. v. Yoakum Commty, 35 S. ¥W. (2) 4904,
the Comnmissionera'’ Court and the omecinae2r crplad adjust thelip
atrfer mees, and the County could nav thes onsireer on a guantum
mertit krasgis for the wor’ he ras performod. Unguestiecnadly, we
think, th1es wonld he true 1f the Strte t'irhway Coumissier ond
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the County finally reach an agreecment under which the road in
question is to be dsgignated as a farm-to-market road.

¥a are sending copies of this opinion to the State
Highway Commisgsion, the engineer employed by the County ana
the County Judge of Winkler County. g

Very truly yours

ATTORNEY GERERAL OF TEXAS
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BY
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ASSISTANT
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