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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honcrable D. W, Stakes, Manager
Texas Prison Systenm
Huntsville, Texas

ATTENT ION: Mr, J. C. Roberts

Dear 31r: Opinion NHo. O-Taky
Re: What action cpn \be

State author against gq

employee of a) Stite Hospiig)

vho illepally\releases a o .
vict, auch %0t ion
procedury should pe

the conyiey

This acknowledge eceu

date, vhich reads:
"We are igf
the Wichita
January 5,

med by \the 3Su intendent of
. , under date of
hn they xeleqsed eouviet CGeorge
01,374 frim their hospitzl on

£ such & contingency should arise, the re-
o11ld be needed in order to have & complete

ry of séch case, as such & person vould be re-
turnod to the proper institution to compleste the
sentence temporarily suspended by his insanity.'

"1ll you plesse furnish us an opinion ou the
folloving questions:
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"1. What sotioa, eriminal or othervise oan de
talken by the 3State suthorities against an employes
of a 3tate Hospital vho 1llegally relesases & conviet?

*2. If eriminal or other action can bde taken 8-
geiast such employee, wheo ia the 3tate set-up should
iastigate such actioa?

"S. What proocedure should mov de followed ia or-
dsr to retura this coaviet to prisca to eomplete the
serving of his seateuce?"

As to questioas 1 and 2

We find no law aaking it @ eriminal ast for an employes
of & State Hospitsl illegally to release & souvict, and Articls
3, Y.A.P,C. provides ian part that, "ao person duli be punished
for any act or omission, unlees the sane 1s made & peasl offenes,
and a psoalty is effixed thereto by the vrittea lav of this Stats.”

Bovever, Article 3176, esection 3, V.A.C.S., provides:

“The riatendeat {of & 3tate Elsemosymary iasti-
tution) ahell be the administrative bhead of the fnstitu.
tioa to which he {s appointed. Ne shall have the faol-
loving povwers:

»

3.
the Board (o ro
glonc.' Words ia pu-‘a

Therefore, the Superintendsnt of the 3tate Rospital may
remove aa employse with the eouseat of the Board of Coatrol on good
cause., What constitutes good eauss in this instance is oot & ques-
tion for this department to psss upon.

As to question 3
Article $88, CCP, s amnded i1z 1535 resdsi

"If the defendant becomes sans, he shall be brought
befors the sourt ia which he wvas coavieted or before the
Distriat Court ia the G““I in vhich the defendant is
located &t the time hse is ailleged to bhave Decoms ssne;
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and, & jury shall de impansled ir the Court before
vhich such dsfeadant is drowght to try the isswms
of his sanity; and, if he is found to de sane, the
sonvistion ahall be esuforced against him as d’ the
proceedings had never Deek suspsaded.”

Ve presume the conviet to vhom you refer ik your re-
quest becams insans whils an inmate of the psuitentiary, was
tried befors the count{ Judge of ¥Walleer County, was fouad to be
insane, aad vas properly ecommitted to ths Wiehita Palls Stats

x”’é‘;l in ascordance vith the provisions of Article 3186a,
'.‘. - »

Thars 1is no statute authorising the relsase of &n in-
sade coaviect from a State Hospital for the iasans by the offisials
or employses of suoh hospital. Artisle 928, quotsd supre, 1i»
coatrolling, and the procedure therein is exclusive and must de
follovwed in all cases in wvhich the izsue 1s the conviet's maity.

Therefore, 1n the instance you set forth the eonviet
1s aa escaped convict, &s the smployse had no suthority to re-
lease him. AR arrest may be made Dy an officer op private citi-
sea vithout & warrsat, Stepheas v. State, 182 8. W, (84) 707, re-
hearing denied, and Ex Parte Shervood, 15 8, V. 812. Purther-
more, 4s long &s the judgnent of inssaity rendered agsinst this
conviet ia Walker County has not been supsrseded Dy &8 Jjudgment
findiag him sans, he 1s not entitled to bail, pending & trial
to sot the Judgment of iasmaity aside should such prooeeding
be iastituted, Wilson v. Stats, 149 8, ¥. 117, and Ex PFarte
Preiley, 177 8. M. (2¢) 72,

The preseat status of thie coavict is preswmed to de

that of en insAne person, until it has been shown that sinse

his relesase from the hospital it hasz Deen jJudieially Aestermined
by & District Court having jurisdistion teo try the 1asus of his
ssaity, as provided by Article 528, that he is saae, Therefore,
vhen he 1is precaptured, he should be redeliversd to the hospital
to vaish he had been committed and from which he should aot have
bee relesssd. If ths Judgwent of his iassaity has bDeen or here-
afier shall be legally st aside, then the soarviet should de re-
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turaed to the peanitsatiary to serve that part of his unexpired
seutence, computed &s of the date he vas adjudged iasane.

We trust that the foregoing fully ansvers yoar ques-

tioas.
Yours very truly
- e ) ATTORNEY GENFRAL OF TEXAS
. -—; ’ 7 . ’
L AT A ' e
William %, Stapp
WE3 :24 Asslstant
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