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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable H, Pat Zdwards %
Civil District Attorney :

Dallas County

Dallas, Texas

ATTBNTION: Honorahle Warren S. Cook,
Assistant Distriet Attorney

Dear Sir:
We have Teceived your letiers < » sk 15 and October 18,
1946, relative to the 2bove ques 10‘ ef s first thank,yo
. pd your letter of,gzqulnt.
It was of great help to us & arri ng<at t e answers to your
questlions,

For the sake h - g
Tfollows: alla ' vted oertainroaa bonds for the

following ; . i melntain pudblio roeds an
highwaya ) y g Or purohesing rights-of-way
to be . - Aty for State and Federal Highwa ys

now pafted in sald County, and aecquiring
or p @ wa-y for County roads now or to be here-
after gnate aid County..." The election order listed

on road or highways upon which the prooeeds of the

from your Oc er 5th letter:

n"as much as the City of Dallas has recently
extended its corporate limits oonaidorahg, and also
numerous towns have besn incorporsted, which include
mach of the improvements started by Dellas County, th
County 18 in doubt as to its authority to e xpend this
bond money within the limits of the munlolpalities,
We, -therefore, shall appreciate your oplnion at your
earliest oonveniencse.”

- NO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNRY GRNERAL OR FIRST ASSISTANT

e e L
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The questions whioh you want 4his department to answer are
as follows:

1, LDoes a ocounty have She legal right to aogquire property
in an inocorporeted town or olty for state highway purposes by
condemnation?

2, Does a oouhtr'have the legal rigﬂ%’to sequire property
in :g in%erporatod town or oity for state highway purposes by
purchase '

3, If the anawer to either of the above questions is iz
the affirmative, osn the coxt thereof be paid out of the Procesds
of the road boads mentioned in the sedond parsgrep h?

he If question 3 1s answered in the negative, what eounty
funds may bYe so used!?

This department had question 1 before it in a recent opinion,
Opinion No. 0-1108, a “H of which is herewith enolosed. DBased
upon that opliniem, your first question is answered in the negative,

Turning aow to your sec-nd question, it is a general proposi-
tion of law that the jurisiiotion anmd control over the sireets of
an lnocorporated olty or town is exolusively in that city or town,
Artioles 1016, 1086, 1201, and 1202, ¥, A, ©, 3, However, does
this mean thaﬁ the oounty under ita general power %o establish
and malotain county rosds will never have the authorlity to oon-
struet or Improve roads within the limits of a monioipal corpora-
tion? We think thet the csses hold otherwise,

Artiecle 6703, V. A, C, S., givea the commissionera' asourt
autbority and ocontrol over the eoundy roads and all streets aand
alleys in oities and incorporated towns which have no de faoto
munioipal government in the adotive disoharge of their offieilal
dutias, '

In the early case of State v, Joneas, 18 Tex, 874, & case
firmly established and olted many times, the Supreme Court adopted
the opinion of the lower court, whioh in dealing with eounty roada
in incorporated cities stated, in pars:

", ,.Until the town council aots under the authority
ocaferred by 3its charter, the general authority of the
oounty ocarxrt over the sudbjeat matter continues to exiat,
and may be sxercised, It 1s only when both bodies attempt
to sot in opposition to, and in sonflict with each other,
that the power and suthority of one must cease and yleld
to that of the other, and in such a state of things, I am
of the opinion that the authority of the county court muat
yield to that of the town council.”
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’;

What 1s the inport of the adove language? It is oclear to
us that it means that the oity and the county may work together
with respecty to eocunty roads within the oity, and only upon @
sonfliot between the oity #nd the eounty is the authority of the
county over such roads done away with,

The court in the oase of Swith v. Cathey, 226 8, W. 158,
considered Subdivision 6§ of Article 2241, %ernon's Zayles'
Texas Civil Statutes 1914 (Subdiv,6, Art, 2351, Revised Civil
Statutes of 1925), whioh dealt with the powers of the commisaion-
ers' eourt and provided as follows: '

"{6) To exersise genersl control and superintendence
over all roads, highways, ferries snd bridges in their
gounties,”

The sourt had the following to say:

"By subdivision 6 1s given power to exercise
econtrol and supsrintendence over all roads and high-
ways in the counties. This ia subjest to the powers
usually grented to cities and towns over streets, ets,,.
within 4ts 1limits, when it chooses %o take jurisdlotion
and the oity or town sees proper to exerciszs such powers.,
But where the cit{ or town does no% deem it proper to
exeroise suoch jurisdiotion, and does not objest to the
counti kesping up such road or strest, the gsounty has
the right to do so."

The ocoury cited State v. Jones, supra, and quoted at length
from the opinion. _

T3 the oase of Fughes v, County Commisslionerst Court of
Barris County, 35 S, W, (2d¢) 818, the question defore the court
was the lsgality of anagreement detween Harris County and the
City of Houston wheredy the county egreed to contribute $25,000
as its pert of the cost of widening and otherwise improving Yale
Street, & county road which has been teken in by the City of
Houaton by extendling 1lte boundaries, The ocourt quoted at length
from State v. Jones and Smith v, Cathey, supra, and held thet the
agresment ws entirely legal., We guote the following excderpts
from the opinion of the sourt:

‘"The gounty has, by virtue of the provisions of
the gsneral laws of {nis State, as well as by the

Harris sounty looeal road law, the right to expend 1its
funds in the improvement of a street within the corporate
limits of & oity which 1s also a pudblio road of the county,
espeoially so when such improvement is done with the econ-
gsent and {nvitation of the olty authoritles,
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*'In the cane at day, it is not necessery %o
assume an absenss of oonfliot. I¢ appears affirmative-
1y shat there is entire scoord., 5o that even if it be
assumed that the power to ozoroiaznnoatrol over & roed
is a neocessery predicate for finding authority to ex-
pend aounty funds ia improving a strest--which we have
shown is nod &% all true-~the law seemp declared thet
Suoh power dcea exist in the gounty; i% is temporerily
in sbeyunoe s0 long as the eity exeroises its right, but
sven under the general law, where the oity walves its
right, the geheral power of the soumty is fully restored
end 1% may sssume oontrol and superintendence over ways
W’.tua ghe dt"

*'.OI

"iUpon the whols sase, we ere of the opinion that
your eummissioners' court would aot have euthorisy,
without the consent and asquiescence of the olty counclila
of the oitien or towmns in the soumnty, to construct roads
within sueh oities or towns, unless it night be in &
oity or incorporeted fown "in whiah from some cause there
i not a de faato munioipal governmens in the sotive dis-
sharge of their offiofial duties,” We think, howevsr,
that with the consend of the olty oouncils they might
congtrust or eo-ogerat. in constructling roads through
such towns or oitien,!

»In Harris eounty there are a dozen munioipalities.
If the contentiona of sounsel for eppelland are gorrsot,
the ocounty of Haxris stands powsrless to expend a dollar
on roads through such munioipalities. It would be oam~

elled %o lsave gaps 1n important highways, sven though

ft is anxious and able to improve the paxe out of its
road fund, and even though the munlelpslity concerned
15 willing and anxious it should do so,

“ese
"The welght of authority sesms to indicate that

under the geaneral law the counties have the oconstitu-
tional end statutory power to expend thelr road.funds

in the improvement of thelr roads whioch pass through

& municipality, and that they have the right to improve
such roads, though they be streets of such munioignlltiea,
~with she sonsent of the munioipallties, State v, Jones,

18 Tex. 874; tmith v, Cathey (Tex,Civ.App.), 226 S.W.

158; Benst v, Dellas County (Tex,0lv,App.),266 3.¥, 540,

LI
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the case of Cit
(24) 431

awisg g L8k 2QWHETLE - l".“ >

our Supromi'court had the following question defore it in
y of Breckenridge v. Stephens County, 4LO 3, W,

"Under the Constitution and laws of this state
doss the commisaloners' qourt of a county have the
authority to expend eounty road funds for thw Improve-
nent of the streets of inocorporated oclties and towns
located in such gounty, where such streets are connsot-
ing l1inks, and integral parts of countfyrozds or state
highways?® :

The ecurt held as follows!

wAfdor & sareful investigution of the suthorities,
inecluding the Coastitution and laws of this state, we
have rosghed the conolusion that the sommissioners’
sourt 4oces have lawful authority %o mpend asounty road
bond funds for the improvement of oity streets where
such streeta form integral parta of ocunty roads or
state highwn{ﬂ, when such irprovements are made with.
ou$ confliet
ity, or with its consent o» approval. Sestion 52, Art,
3, Texas Constitution; Stete v, Jones, 18 Tex, 874
Smith v, Cathey (Tex.Civ.App.), 226 3, W. 158,160;
Cannon v, Healy Construotion Co. (Tex.Civ.App.),242

'l!.

*Where the road bonds are voted by sn eatire
sounty, the inecrporeted olties and towns located
therein are gertainly integral gfrts of the county.
It was not necessary to sxpreasly 30 state in the
constitutional provizion ebove mentioned, All tax-
abla property of a sounty is subjeot to taxation
for the payment of oounty roaed bonds., The Commis-
sioners® oourt has the right to expend county road
bond funds on oounty roads and highways in any part
of the oounty. I a street of sn incerperated town or
city forns a ¢onneoting link in the county road or
state highway, we think 1% is a sounty road within
the meaning of she statutes to the extent that counly
funds may be spent for the improvement thorootim :
0f oourss, the town or eify governing bosrd primsrily
has paramount jurisdiotion of the streets end highwaysa
thereof, and the oormiassioners' oourt would have no
authority to L:prove strests or highways within wuni.-
oipalities in eonflioct with the Jurisdietion of the
olty $o improve the same. However, as in the instant
oase, where the improvement is made with the consent
or approvel of the elty we find no statutory or con~
stitutiona) impediment. In faot, we think the
suthorities above eited fully sustain the right.”

ng with the jurisdietion of the muniefpal- -
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The auurt'quotad from the opinfon of State v. Jones, suprsa,
end we wisk to re-emphasize the following exserpt:

"t.esIt I8 only when bLoth dodles attemps to
a0t in opposition %0, and in gonflict with each
other, thet the power and suthorisy of one must
oetse end yield to that of the other, and in such
& stete of things, I am of the opinlon thet the
authority of the Oounty Court must yleld $o that
of the town Counoil.,t" A,

Based upon the foregoing suthority, it is slear to us that
& county may not purchese land in an incorporated eity for high-
way purposes if such purchase sonfliots with the jurisdiction
of the municlpealitys however, it 1s our opinion if the city
approves, oconsents %0, soquiesces or cocopsrates inm the purchase,
then the county may purshass the land for aueh purpose. This
view iz not inconsistend with the holding that the eounty may
not condemn auch land, The power of condemnstion, if present
in the gocunty, would bs there regardless of consent or sapproval
of the eity., Such power would aonflict with the jurisdiction ef
the city over i%s streats; therefore, under ample ruthority there
183 no such power in the county. But there is pcwer to purchage with
the approval or oconsent of the olty,

As you mentioned in your brlef, oocunties are precluded from
making eny improvement of ¢ ounty roads whioh have been designeted
a8 state highways, except the furnishing of right-of-ways, Art-
f1ale 667hkq~kh, V.A.0.8,, provides in pars:

", . .No further lnmprovensnt of sald system sheall
be made with the ald of or with ani monsys furnishsd
‘by the ocounties, escept the soquisition of right-of.
ways which may be furnished by the countles, thelr
subdivisions or defined road distriots,”

Your éntutlons are, therefore, answered &s follows!

1. A oounty dcoes not have the legal right to seguire proper-
ty in an incorporated eity or tomn for state highwey purposes
by oondemnation, -

2., Fowover, it mey purchase sush lands for right-of-way
purposes for state highwaya if the olty or town approves, eone
sents, or agrees to such purchase,

3., The proceeds of road bhonds issued for sush purpose may
be used to purchase such right-of-ways, If 1t 1s speoified in the
pre-elestiocn order that the proceeds will be spent only on ocertaln
neamed highways, then the proceeds may be speat on na other high-
ways, for suoh specification is & part of and a limitation on the
bond purpose, In Opinion No, 0=-1190 this department held that
a8 sounty is without authority to improve city strsets unleas sush
streets conztitute @ perd of the county rosd ayatem, A copy of
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this'opinibn hma already_ﬁoon forwarded %o you.

ke Not only may suoch bond proceeds be used to purchsse the
right-of-ways, dbut also eany appropriate road funds may be so used,

It 18 emphusized that the county has the Lower Yo purchase
such land only for county or state highway purposes, In other
~ords, the eounty has no power or authority with reapect to oity
streets whioh are not part of the county rolif or state hlghway
system,

~ VYery truly yours,
ATTORNEY GXNERAL OF TEXAS

m faue 7

Qeorce W. Sparks
Assistant
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