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Dear Six
oF Opinion No. O=7481
Bet JIssuancs of Cer cates of
Title in eanes : tke
ownership of a = yehiale
has been b{
8 ot~

By your letter of October s
department, request for opinion of fou
proper oonstruction to e placed ¥a %
Ard. 1438-1, VYernon's Ainnotated Ped

will be answored in $he ord

lons oongeranlng the
ette of Title iot
o Texas, Your quastions
e prosented sanme,

- Question 1 -, sceised persea Mld &
ocertifisate of ( %o » 4rs we eorrect
\ ' zecelipt of a

abé, or ir the ocutstanding
applieation for title ia the
J; sxeouied by the Exeguter or
i1 slther sase Letters Testamgntary or
retion? (By way of explanmation we .
aat _ths application for title in the name of
d be properly sssigned to the applicant
- ; is sonfomanse with a polioy
sdopted » Departaoat whereia we recognise and
sooept eppliocations fer title whielh are properly.executed
end aseigned the some as we would aoccept an assigned cer-

tificate of title.)
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"In sased where thare has bheen no administratioa,
snd pone 19 Resesssry, are we eorredt ia scsepting a
roperly executed o {1eation %y the aew owner ng:ertu
y an Jﬂuvﬂ of BeiraMy signed by all of the lairs
sad specifylng that they &esire title placed in the
iioents gmt {I¢ i underssoed thay in any oass if
20 48 & 11en pesorisd ea $ho autstandiag title & ‘
reisase of such lien nust aoémpany the pspers,.)*

This question is in two qu. the rirst of whioh inguires
whethe e;- ’:ott:ou are oorroﬁ 1:1 smrxiag a new :::ti fioste o{. :1:1.
upon reoce 6f a proper appliostion from & purohasey, suppor y
s{ither & certifisate of title properly assigned by the Executor or
Adainistrator of the Xrtate or 4f $ho outstanding certificate of
tisle in the name ¢f the desessed cannot b4 lodated, un spplioasion
for %itle 1in the nans of the Estate properly exzsouted »y the Exsoutor
snd assignad to the ;Wmd» Ja onch of She adove cases; it is
understood thas the }mm on 18 supportod Sy either Lotfers Testa-
rehta ? Lettars of Muinistratien, propsrly fssued to the Zxsoutor
or . strathr of the Zatate as the oase uay be,

Seotion B8 of the Osrtifisete of Mile Aot provides as
followel

- *Whexever e rmrm of a u::r veabiele Yegis
~ Sored ‘:r 11:01“4 thia 'u!t Dsate 18 trensforred -
operation o law, as :Iu inheritance, devise #r Moguest,
Yankyupley, roulun P, Judieiad e, Or any ether
javaluntary divestiture of mcrthi& the department
ahall 155ws & naw sartificats of Sitle uwpea b PrO=
:igo‘ :nh sortified eopy of the prodale procsedings,

ot anmapl®yleLiTs thut MALs provision of the Certifiaste of mils
sdove n ﬂnug &.ﬁo under these efroumstances is cerroot?“

The second part of your question, es we interpret it, in-
Tes a8 t0 whether or 5ot you would be authorized in {ssuing ocorti-
eate of title on ax applicstion ported dy aa Arfidavit of Beirship
“p“%n ‘E of H.o lgn and speci that they desire title
{lced- the applicsats name in cased where tiere has doer go Adumin-
stration and none 4is necessary,

¥o apsume that iz the sltustion ocutlined in your guestion,
the reaord title %o the autozobile stands in the puxe of the aooa_fzud
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of Title Aot above guoted, and partiouls

feotion B8 ©of the Certsificate of Title Aot reads e» follows:

vZaodion 53, twhenever the omnerahiy of a motor
vehiele yegissered or Jicensed within $his 8tate {s Srans~
forred by eperation of lew, 88 uges inheritanecs, devise or
bequest, bankruptey, reseivership, judiscial sale, or any
other fovoluntary divestiture of ownership, the department
ahall fasue & néw sertificate of title upon being provided
with gertified eopy of tbe probate prooceedings, if any
{ Aminiatys R $0 4 hen upos affidavit

i LS

A
*1.)

¥ believe that the portion ef F:i:: 33 :{ th.ucortifégeta
1y portion in parenthe-

sis and uvnderlined, ;xﬁrvuly answers the question propounded and the
0.

procedure Row de

owed by your departasnt is ¢orrect and autho-~

rized by this provision of she Jertificete of Title Aas,

-

Question 8. "“wWould we bde correct in acsepting the
z- rs 2isted in Quastion 1, vhere $hers is Ro reserd of
1tle aa the notor veiicle 41y owand the deqoased
rson, or should we demand tRat a proper ¢ of title
brought wp to the &deoceaned parscan going baok %o the
owtier as of Oot%, 1, 1939, or 1if the no Yehicle s a 1939
aodal or later, by uonrlng ths manufactursr's certifiocts
end iz elther case demand tlnm assignment of $itle to
subsequent owners until title is brought up $0 the deovansd
persoat {(Ir some csses ths swrviving hedr, or heirs, can~
2Ot traee all fermey owners of the motor vehiocle, )"

Sestion 1 of the Certifisate of Pitle Aet reads as follows:

*“Seqs 1¢ This Aot shall be referred $o, c¢ited, amd
known as $he 'Certificete of Title iot', and in the en~
adtnent hereof, 1% 1s heraby deslared t0 bBe the lLeogisla-
tive intent :d publia poliey of this Stste to lessen
and prevent the thefd notor vekioles and the importation
inte this State of, and traffis in, stolen motor veéhioles,
and the sale eof sncundered motor vehicles without the en-
Loresd disclosurs %0 the purcbaser of eny and all liens
for whieh any such motor vehicle stands as seourity, ang
the provisions hereof, singularly and czl%egziuly

are
te b* 1iberally eonstrusd to that end. (Baphs 317
ours
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A readiag of this provision of the Certifiocate of Title
At alwarly establisbes thet the intent of the Legislasurs in
passing sudh Aot wos to oreats a method by whish the sudbseguent
sele g’ s stolan motor vehicle or the eale of an emousbe motor
vehicle without the discleosurs to the purcheser ef such lien, cculd
be prevented and that At was the iatent of the Legislature tiat thers
should be kept a ccutimucus resord title By the Certificate of Title
Division of the Highway Department on all motor vehioles operating
on the publie highways of Tewas, This intent is evidanced by Ssoticn
27 of the A¢t whioh provides that before selling or disposing of any
motor vehiole required to be registered or licensed in this State,
that the owner thereof shell make applisation to the deaignated agent
in the Qounty of his domiofle upon a form to be presorided by the
department for a Certificats of Title for such motor vehicle} and
Sestion £8 whigh travidst that no designated agent ehall Lssue & re-
oeipt for applioation far Certificate of Tiktle to any now motor
vehiole without having fivst desn furnished with & manufasturer's
certirioate preperly assigned by the manufaoturer, &lstridutor or
dealer; and Seotion £9 which provides thst no such designated agent
shall issue & reosipt for certificats of title t0 any used motor
vehisle g:forted into this Btate for the purpess of sale without
first requiring the delivery to him by the applioant of an importert's -
certifioate zrupcﬁlr aoaigned by the ga:tcrz and Seotion 80, which
provides thay before any motor vehiocle brought into this State by
any porson ofther than e sanufectuyer or inporter, and whisk i3 re-
euird? ¢o0 be registersd or 1iocensed 1In this State, can be bargained,
80ld, transferred or delivered with intent to pass any interest there-
in, spplication must firet be made to the designated agent of the
county wherein the traanssction is t0 take plece for & certificete of
title, and further yrovidiag that the designated at shall not
izsus & receipt until axd unless the applicant shall deliver to him
suoh evidenoce of title as shall satisry the designated agent that the
applicant is the owner of such moter vehidle end that same is free
of lieas sxeopt those which mey de disqlosed La the appliastion,

These four soctions ¢f the Lot cover all contingencies under
wkich a motor vehiole omld Be the obhiect of s first sale in Texns
end it 18 olearly the fntent of thess provisions that no title shail
pa;: until & eertifiocate of title hae firet been issusd Ly the Zepart-
NANTs

Seation 83 of the Certificats of Title Aot resds as follows:

*Ro motor veohlale aai be disposed of at subsequent
Bale unlens tha cuner deslignated in the cerxrtificate of
title ehall transfer the gertificate of title on form to
be presoribed by the Department defore s Netsry Fublis,
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whioch form shall include, awong sush other matters as
the Departaent may determine, an affidavis to the
offect that the signer is the owner of the motor ve-
hiele, and that tZere are no liens egainst suok motor
vehicle, except such as are shown oa the eertifioste
of sitle and pgo ti 5 any xotor Yehis 1y

The adove provieion of the Oertificate ef Title Aot elesrly
indicates that $¢ 1s the intention of the legislature tha$ all sude.
sequent sales efter the first sale of & motor vehiole in this State
shell Yo acecxplished by 4 treasfer of the certificate of title on
such motor vehiole, end that no title to any motor vehiele shell x{au
or vest until suesh trensfeor bes 50 executed, Seotion B3 of the Ao
clearly estadlishes this intention b{ provid that all sales male
in violation of this Act shall Be veld and no title shall pass until
the provisions of this act have been eomplied with., In the case of
Giles v, Lehman (Giv, App.) 163 8,%, (Ad) 720, the Oourt seidi

*vhere 20 oertificats of $itle was ispusd o buyers
of automobile, the ssle was void because of failure
oomply with Certifionts of Title Aot, and seller eould
nots enforoe cote and chattel mortgage dxecuted dy duyer,*

Section 38 of the OCertificate of Title Aet provides as followS!

*The Department shall refuse issuance of & certifi-
sate of title, or having lssued & cortifisats of title,
aupu:&; or revoke the same, upos any of the fellowing
growndsi

*{a) That the application sontains any false or
fraudulont statament, or that the applioant has failed
to“tmm required iaforsation requested by the Depart-
| - ] £ I s 9 VA UL LR _ESEY % FUrAIN G R DA

38 $3 & 9OTBIf] t.\-‘:‘l‘?.l?.i‘1(;1??3;.{}113.{15

It 13 therefore the opinion of this departmeant that it is the

duty of the Gertifioats of Title Division to refuso the issuzngs of a
certificate of title under the faotusl situstion cutlined im your
gwuuon until or unless information hall been furnishad to the &epart-
ent showing a sontinuous record shain of title to the sutomodile in
question from its first sale in this Gtate t9 and inolading the do-
coased person., ¥hile we realize that the Certificete of Title Divi-
slon has wide disoretionary powers in administering the provisicns of
the Cortificate of Title Aoet, and that in soue cases It may be
diffioult for surviving heirs to trace all former owners of & Eotor



Bon, D, G, Gresy = Page §

Yehicle, wo believe thet im order to effeotuate the stated purposes
of the Aet as sdove outlined 4% is necessary that s eontinuous
record ohain of title to and mxw:g the lzpuont for & oertifi-
cate of title appear in the records your oeumn hofore you
would be authorized %o issus a sertifioate of title to suelk appli-
cant. Under the provisions of the Aot and the boldings of the
courts of this 3tate, the legal ¢itle to a moter vahicle rests in
the laet Yona ride holder of a certificaste of title on suok vehiole,
and in ordsr to get euch hfu Sitle out of suoh holdexr there muss
be a transfer of such vehicle by the method of sssignnment of the
cortificate of title, ané until svoh hes been accoxplished and the
record thereof appaars ia the files of ycur dejartxzemt showing an
unbreken ehaiz of title to the applicant, you would not be Justified
in issuing a now cortifiocate of title to0 an applicant therefor.

Cuestiocn 3. "Would we be qorrect in fellowing the
ebove outlined {ﬂrooodurt in ¢ases whers we have an oute
standing title the name of somsons other than the
decease forsun, or should we request a propér assign-

- ment of title to any and all subsequent ownars until

title to the moior vehlole 48 Brought up t¢ the decsssed
peraoa?”

%e believe that our diseussion and answezr t0 your questioa
Ko. £ abovs adequately answers your question Mo, 3) and 14 4s there-
forq.- cur oepinion that under the feattal zituation outlined fm suoh
question that before you would be Justified in issuing a certirieste
of title to the sapplicant therefor,there must be a oontinucus ehaim
of title of record {n your depertment to the motor vehicle in ques.
tion evidensed by proper ass sat of the certificate of title from
all audsequent ownars to and uding the decesszed person,

Question 4. "In many eases whore there has been no
administration a oar ia tde enly property iavolved esd
there are also minoy heirs t¢ same. The value of the
motor vehiole doea aot jJustify prodating the eslate, we
Rave provided en affidavit forz t¢ be executed dy a sure
viving spouse when they are selling the moter vebiesle %o
pay comxunity dedts and all minor helrs are listed in
same, but iz there any way we oan issue title in the name
of & surviving spouss where thers are miner heirs involved
without adsinistretion proceedings or without qualifioation
as gusrdian of $he miners? vhat is required in & similar
case, where there sre minor heire involved amt the motor

vehicle is s0ld but not for the purpose of paying eopmunity
dabis™"
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ATticles 8883 through 3680 of the Revised divil Stetutes
of Texas, determine the righta of a ecmmunity survivor with refer-
snos 0 gomounity property in this State, In referriag to such
stetutss the Supreme Oourt of Texas in Fidelity Union Insurance
Company Ve, Hutohias, 1353 8. W, (8) 106, stated as follows;

*me think that it goes without saying that the
rights, powers and lisbilities of a qualified com~
mupity survivor sre fixed end determined By pertinent
statutes, Without qualifying under sny statutes the
surviving spouse may sell the dommunity property te
pay esom.unity 4ebis," '

Agein in the ocse of Xnight, et al, vs, Tannehill Brothers
(Civ. App.) 140 &, %, (2] &52, the Court hax the folléwing to sayi

A surviver of s comrunity bhas authoxity to asll
and convey property of the cossunity in order to ade
ust and discharge oammunity debts without goiag through
¢ Torurl process of yerfeoctinzg community sdninistras
tion and giving required bond,*

_ In the oase of Grobe va, First Etate Bank of Bishop (Bup,
Court, 1941} 180 2, ¥W. {2) &4, the fupreme Qourt of Texas, in dis~
auaai:ts t:;! 1 hts :t ; omugity‘gﬂiwr \ O Mt :n:m“{t

ro 8¢ of same for 088 O conaun
f.;{;, zﬁs the rgglewing t0 sayt e i d

*The survivor im eomuit{ou suthorized, without
qualifying under any statute, s8ll and ccavey eom-
municy troyort: for payment of oa-nunitx dedts, sing
comuunity property desdends sudfect to debdte of oon-
punity estate," -

: , In the ease of Grebe vs, Fipss Btate bank of Bilhﬂf. auera,
the Supreme Jours, in &iscussing the right of somzunity survivor to
deal with oouu&ni‘r property where there are no som=unity debis, has
the rfollowing to sayt .

"where assels of camurity estate ars in oash,
there ere no dedts unpaid, there has been no tdnini:tra-
tion of the estate, and thers is no necessity for any,
then upon &eath of either husdand or wife, oommunity
eztate vests one~helf in survivor and the other half in
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ehildren, and under such eircunstances surviver is not
entitled to s8el) Or sonvey scemunity asasts,.”

It weuld therefore appear that the matters presented by

our fourth question have been definitely decided by the escurts of
Rhis State in the ¢aneas adovse eited, and are sherefore advised
Yuus 53 Yhv Bueys WATUWY WX W WLV, Wmhvy Ak Tuvve
present, thet the moter vehisle is being sold to pay ccomunity dedts
you would b suthorizes o issue the .certificate of title even thousﬁ
thers wers pinor ohildren, There are three xmethoda provided Hy stae-
tute through which the survivor can take possession ¢f the community
estater ({)) By Seking ocut administration unler Title B4, Article
3290, et teq., Reviseld Civil Statutes, 19253 (2) By qunlifyins ap
survivor in oommunity under Chapter 87, Title 54, Artiole 3881, ot
8eq., Revised Civil Statutes) and {8) By bvelmg appointed guardian

of the estase of the minor under Pitls 69, Artiole 410%, et seq.
 Revised Oivil Btatutes, 1985. Oreve vs. First State Bank of Bishop,

supra, If the ssle of the motor ve:iole By the surviving apouse is
not being made to pay s community debt and thers sare minor ehildren,
it will be necessary for your departzent to de furnished eévidence
that the surviving spouss has ;uultriaa under oue of the above methods
in order 5 convey | title of the minor ghildren. Upon being fur-
sished with this evidence, you would then Be authorized to issue oer-
tificate of title to the purchaser fyox the surviving spouse, Whea
the surviving spouss has qualifisd under sither of the methods sdove
ad has poatsd the pro nd required by the respective statutes,
$itle to the motor vehiole would pass to the purshaser from susch sur-
viving spouse even though the funds derived frez the sale were disai-~
tac‘d by the conmunity survivor, In such event, the ohilédren gould
ook 80 the doad end aot to the purchasar of the sutomodile., Bee
Fidelity Union Insurence Campany vs, Hutohins, supra, and ¥oFarland
vs. Beaton, 188 &. ¥, Bnd 719, eaffirmed in 134 8, ¥, 218 1038,

¥haile the adove nles nrv|gonortl asd ars based oo a gen-
srul statement of faots whish might be sltered by special fTacts in o
{artlenlar caps, we believe that to properly earry out und effeotuate
he purpones of the Aot as stated .in Section 1 thereof above quoted,
dictates the use of the progsdure hereinadbove cet out under the
faotual situations presented, and eny applicant sggrieved by sush
precedure is sdequately protected by Section 39 of the Aet providing
for appesal from the refusal of the department 20 issue the sertifi-
cates of title requestad,



<232

Hon, D, C. Greer ~ Fage 9

¥e trust thas the foregoing mrriohmly sngwers the ques-
tions which you have presented.

Yours very truly
ATTORNEY GENERAL OF TEXAS

OPINION
EOMMITTEE

REY, 2

——
CAMRAIRMAN



