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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNKY GENERAL

Hon. J, M. Relger LT

County Attorney i b5 ]
Stephens County e L T
Breckenridge, Texas o

Dear Sir:
Opinion Yo. 0-7503

Re: Should votes cast
general election,
manner stated her

term of office of the present
Dec. 31, 1946.

Hov,. 5, 1946 there was no\candidg of GCounty Sur~
veyor on the officss - ame of the office
tCounty Surveyort!-did ot\ar

ballot, but the pame sher\ officég djd appear on
the official ballkgt.

Ste unty on Hog. -°46 for County Surveyor
' the name\of the 6ifice, 'County Surve)or'
and under that e namg of-the person voted for.

request for additionel facts, you set forth

"In ‘the D ocratic Primary there was no candidate-

In his certificate to the County Clerk, .

the Democratic County Chairmen made no mention of this

office, naturally. The County Clerk delivered his .
certificates - those for the State offices, various

district offices, and County & precinct offices, assuning

that they took care of every office provided for, to the printer.
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{the ver¥ same thing happened in sonnection with another
County office.)

"The write-in campalgn included votes bnl for the
incumbent in the office for County Surveyor. 7

*1f the write~in votes were valid, the incumbent
County Surveyoer would have been elected. {And that 1»
the question involved: Has the voter the legal right to
write in the name of the office, when unintentionally

gmig?sd, as vell as the name of the person to be voted
or

We find that the genersl proposition of law ig that the voter
may write the name of the office on his ballot in connection with the -

namgkgf the person whom he desires to have fill cuch office, 29 C,J.S.,
P .

And a voter may write the name of the person for whom he wishes
to vote for-an office, vhich should have been, but is not, on the offi-
cial hallot, as votera cannot be deprived of éheir constitutional right
by ggg'negligence of the Clerk. BSee caser cited in Centennial Digest,

P 'y

This proposistion of law is set forth sg:clfiealll in the case
of In re Diets, decided by the Supreme Court of New York, 150 KR.Y,S. &3.
The decision ststes ir part

“If in feaut a vagancy in the office of slderman in
the two aldersanic digtriets in question did exist, which
should have properly been filled at the elec.ion of 1014
the failure, neglect or omission of the election officials
to provide a place on the offfclal ballot for voting for
such offive, did nov deprive the voters of their t teo
have the names of the candidates for whom they voted, end
whose names they vote upon the official balloi, canvessed
and counted in favor of sueh persons.”

Irn enother case, that of CArlough vs, Ackerman, 6 Atlantic
96k, the Kew Jersey court comnstrued a statute wiich prov{ded for "eras-
ing from his btallot sny name or names therson printed, or for writing
or pasting therecn the mame or names of any person or persons for whom
he desires to vote for amy office or offices.”

Although our Texss statutes do not provide for pasting the
name or names of persons or candldates on the ballot, it is belleved the
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court?s construction could be applied to our statutas with regard to

writing the nsmes of persons or candidates for whom the voter desires

§° cast his vote. In the above case the Court used the following
anguage:

*1f the neme of the office to be filled be already

on the ballot, the voter's right is to indicate his desire
by plaeing the name of the person under the name of such
office, but if the name of the office has been omitted from
the bailot the voter is not Ereventad by force of the
stotutory ianguage under consideration, from voting to fill
such ofiice, but, by terms of the Act, may write on the

cellot the name of the person he desires to vote for to
flll said office, where by necessary implication in such
cese, includes the additlon in writing of the name of the
office Lo be filled,.”

- In a Texas case on tils question, state ex rel Vogler vs,
ahneke, 41 S,k, 185, the Court said:

“If the law required the designation of the office
on the ballot, thae fallure to do so -would not render the
ballot illegal, but that the ballot, like any other
written instrument, should be examined and construed in
the light of the attendant circumstances, 8o &s Lo ascer-
tain the intention of the voter in connection therewith,.”

Therefore, in view of the authorities, it 1s our opinion,
that in the absence of fraug, said votes cast in the general election
would be legal and could be counted,

¥e will further note in this connection, Article IVI Sec.
17 of the Constitution of Texaes, which provides: .

¥All officers within this State shall continue to
perform the duties of their officel until their successors
shall be duly qualified,®
we trust that the foregoing has fully answered your inguiry.

Very truly yours

DEC Af 1946  LTTORIDY CEMERAL OF ToXAs

BY
;ENERAL OF Ime William B. henle)’. JI‘
Agsigtant

k coumrn



