OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
GROVER SELLERS

Avronney GanEmhl

Honorable X. P. Fogter
County Auditor

fmith County

Tyler, Texas

Dear Mr. Fogtert Opinion ¥o. O0-7816

Ret Yhother the emplo tof s
janitor by the 0.-1-3013 re'
Court of a county

tor's wife 1s

one of the Coumty ors-
violates rtgclo 432

We acknowledge reccipt-of r
titled subject-matter, your letfter

hag been on
(8) years. [
one of the C

Xo officer of thig State or any officer of
any 41 et, scoxmty, eity, preeinct, schoel din-
triet, or ether mumicipal subdivigion of this
ttate, or sny officer or mewmber of any &tate,
distriet, county, city, sohoal district or other
mmicipal hoard, or judge of any court, ecreated
by or wnder autherity of any general or apeeial
lavw of thig gtate, or any memher of the Legiele-
ture, shall appoint, or vote for, or confirm the
sprointment te any effice, position, elerkship,
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employment or duty, of any peareen related within
the meeond degree Wy affinity or within the third
degree ¥y esmnganguinity te the pereon o0 appoint-
ing or oo veting, or to any other wemher of any
smueh board, the Legielature, or court of which
sush parson ¢o appeinting or vating may be x mea-
bar, then the salary, fees, or cownpeneation of
sueh appeintes ia te he paid Tor, directly or in-
direstly, ocut of or frow public funds or f‘u- of
offi0e of any kind or charscter whatscever.® —
Fenal Code, irticle 43%.

Yo camwme the janiter 1s net related to the Commigsion-
or by conssnpguinity or hleed, end the questiom therefers s to
29¢ Yhether he 1a related toc the Commigaiomer by sffinity.

Mere tham a hundédred yearg age Texas adepted the Commen
Lav of England vhiech, tegether with the Censtitution and the
statutes of thias Etate, sheuld be the trule of decigion.

Seither the Censgtitution nor the statute def'inea the
term Tarffinity”, se that the matter is eontrolled dy the Com-
won Law rule. That rule 1a as follovwss

o @ @, At cowmen lav, the term hag heem
variously defined ag the eounection exigting in
eoneequonse of warriage Wetwvesn each of the war-
ried perstus and the kindred of the ether: the
sopnettion fearmed by marriage whieh places the
husband in the same degres to the Vleed relations
of the vife ae that in vhish gshe hareelf stands
towvards them and gives the wife the samne commee-
tiem with the blecd relation of the husband) the
relation sontracted by marrisge bdatween ¢ hMushand
and Wig wife's kindred and detveen a wife snd her
hushand's Xindred, in sontradiptinction from een-
sanguinity, or relation by hleod; the relatiom-
ship vhish arises by marriage betveen ome of the
parties and the bleod relatioms of the other; the
tie Whish ariees frow the marriage between the hus-
band and the bloed relmtiones of the vife, and be-
tvgen the wife and the hlood relations of the hue-

band.*

Yhile it 1@ mot ghewn that the Commigsiener has s wife,
nevertheless the janiter has ene, snd relattotuhip 1ie¢ mitusl --
that 1e, dleed relatives of the janitor's wife are the affinity
relatives of the fanitor himeslf, the Commiamiomer Weing s blood
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relative of the first desgree to the wvife, therefore, beconts re-
Iated by affinity to the janitor in the first degree. It 1ga
true you did not expresely ask this question, hut we neverthe-
Jema think it not imept.

Anevering specifieally the question pesed bY you, 1t
1s our opinion the janiter way not be continued in hia position
upen the imeowing of the new Commigsioners' Court.

It v11]1 be seen from reading Article 432 of the Penal
Code the prohidition of kinghip betveen an employYer snd an ay-
peinting eourt :rplic- te kinship to "any ether member of any
sueh ® ¢ ¢ gourt” ¢f whieh sush related person way be & mesder.
The Commigsioners' Court is a Yiemnial body, and the ineoming
somrt vil]l be s new eomwrt, notwithatanding it may be made up
of the same personmel for the most part of the preseding ceurt.
Thie helding is in line vwith the previeug opinions of this de-
partoent.

In our Opinien Ne. 0-1408, approved September 20, 1889,
we held that where a county hires & truek ariver By the month,
whe later bheeoweg & son-in-lav of a Cowmty Commisaioner, such re-
latienghip eame within the purviev of Artiele 432 of the Penal
Cede, and the suditor shonld not approve payment for his serviocss.
g0, alg0, in our Opiniom Xe. 0-6406, approved Febrwary 16, 1948,
we sanevered that the faet that Thomas Navig (am ewmployee of the
Comvisstioners' Coeurt) received hig appointuent and sgeumed hig
duties prior to the elestion of Fred Killer, (a Commiseicner
Kinewsn vithin the prohibited degree) who conssquently did mot
vote to sonfirm hig appointment, did net exempt the eftuatiom
frex the eperation of the Nepstism statute. Ve there esid:

*Che payment of the salary of the sppeintee
of the Cormigaionars'® Court s in vielatienm of
the Xepotism law:. The faet that gstteh persom re-
seived his appeintment and agssumed hig Quties
prier to the elestion of a County Commigsioner
who etande In the prohidbited degree of relation-
ship to him, wveuld not remove hiag position frem
the Nepotiem statutes.”

VYery truly yours
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