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Honorable George H. Sheppard
Comptroller of Public Aceount

s
Austin, Texas . Opinion No

. Y-07

Re' Purchase of airplanes by
Board of Regents of the
University of Texas for ;
use imn courses of imstruc-
tion in Aeronautical En-
gineering.

Dear Mr. Sheppard:
We have received your lstter of Jannary 31, 1947,

- which we quete in part as follews:

- "] am attaching hereto voucher claim in faver of
Haile Fiying Service for $8,914.00 for four air-
planes purehaszed by The Vnircruity of Texas fer

" use in ocurses of instruation in Aerenautical Ea-

- . gineering. ,

"] shall thank you to examine this claim in conneo-:

tien with yeur Opismien G-4481 and specifioally
to that paragraph which reads as follows:

'This past session of the Legialature
passed Senate Bill 147 which authorizes
the Board of Directors of the Agricultur-
al and Mechanical College to acquire an
airport ard equipment therefor. (Acts
1941, 47th Leg., R. S., Ch. 81, S.B.147,
p. 100; Artiele 2615c, Vernon's Annotat-
ed Civil Statutes). This act is certain-
ly indicative that specific legislative
authority is required. The emergency
clause of the act reads in part as follows:'

"and advise this department whether or not we
would be authorized to issue warrant in payment
“of such claim."

- Opinion Number 0-4681, dated July 3, 1942, and

P
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addressed to the Sam Houston State Teachers' College,
passed upon the question as to whether that college head
the anthoriti t0 borrow momey for the purpese of "opera-
ting its Civil Pilet Trainiag program and purehasing
planes t0 be used in training the boys tnking this course."
. It was held in the opinion as rollown.

"In thke first plaeo, there is ne statusery
autherity for the college itself e mainsain
such a program. In Seoction 3 of Article 2647
it {= said: 'Said board shall not change any
department of instruction provided bdy law, and
ne department shall be established for the sup-
port of which previsian has not been mads by
the Legislature,' Provision has not been made

P by the Legislature for this program. It fel-

e - lews that the college may not purehllo aire

_ planes ."

' Sueh a siteation does not exist with respect to
the University of Texas. Umder Article 2585, Revised Civa
il Statutes, the Board of Regents of the University of
Texss has the broad power to "regulate the course of im-
strustion and prescribe, by and with the advice of the
professors, the books and authorities used in the seversal
departments, and to gonfer such degrees and to gramt
such diplomas as are ususlly conferred and granted by
“universities.” The limitation imposed en the power and
‘agthority ¢f the Board of Regents of the State Teachers
College by Artiocle 2647 does not apply to the Board of
' Regents of the Upiversity of Texas; conversely the lat-"
ter-mentioned board has wide latitude and broad discre~
tionary powers with respect to the course of instruction.

Saveral years ago the Board of Regents in the
exerecise of its disoretion determined that a need exist-
ed for a course in aeronautical engineering, and under
its power "to regulate the course of instruotion"™ and -
"to confer such degreez and to grant sush dipleomas as
are usmally conferred and granted by universities,"this
eourse was added to the curricula; The rise in the im-
‘pertance of aviation and allied fields in recent years
and the need of a course im asronautical eagineering in
a first-olass universlity are obvious. Thare cen de no
doubt that the Board of Regents had the power and author-
3ty to add this course. Moreover, the Legislature has
" elearly recognized this power and authority of the Board
of Regents, for it has provided funia therefer. (See
Aots 1945, 49th Leg., Ch. 377 and Acts 1943, 48%th Leg.,
"Ch. 399, )n In Opinion 0-4681, mentioned nbove,-wo quoted
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the following excerpt from the case of PFort Worth Cav-
alry Club v. Sheppard, 125 Texas 339, 83 S.W., (2d)660:

"All publie offices and officers are creatures of
law. The powers and duties of public officers

are defined and limited by law. By being defined
and limited by law, we mean the act of a public
officer must be expressly authorized by lew, or
implied therefrom. 22 R.C.I.,p.555, & 1l4 ..."

If the Board of Regents have the power to pro-
.vide for the teaching of aeronautical engineering in the
University of Texas, then it follows that authority ex-
ists to make that power effective. The Board of Regents
has determined that the course of instruction could be
improved by the use of the airplanes mentioned in your
letter. The Board has the authority to meke such deter-
mination, and it appears to us to be most reasonable. It
'is, therefore, evident that it is our opinion that the
Board of Regents has the authority to purchase subject
planes if funds are available therefor.

: You are concerned with that portion of Opinion
No. 0-4681 which reads as follows:

"This past session of the Leglslature passed Senate
Bill 147 which authorizes the Board of Directors of
the Agricultural and Mechanical College to acquire
an airport and equipment therefor. (Acts 1941,47th
Leg. R.S., Ch. 81, S.B. 147, p. 100; Article 26150,
Vernon's Annotated Civil Statutes). This act is cer-
tainly indicative that specific legislative author-
- 1ty is required. The emergency clause of the act
reads in pert as follows:

'‘Sec. 3. The fact that said institution is
- in urgent need of the authority to acquire
and operate an airport in eonneotion with
. ; eourses now being taught and those contem-
"~ plated, and to permit its more effective
‘cooperation im the National Defenase Program,
creates an emergency. . .' (Emphasis supplied) "

The quoted matter can clearly be distinguished
from the situation under consideration. In the first place
Senate Bill 147 (Article 2815c¢c, Vernon's Annotated Civil
Statutes) granted the authority to acquire an airpert, ra-
ther than airplanea. It is our opinion that the sEaEute :
was enacted so the authority to acquire an airpert
would exist without question. Article 2608 provides that
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the "leading object of the College shall be, without ex-
cluding other sclentific and classical studies, and in-
cludimg military tactics, te teash sueh branches of leara-
ing as are related to sgricultare and the meohanisal arts.”
Althaufh the Beard ef Directers of the Agrioultural amd
Mechanical College of Texas is given wide disoretionnyy
powers with respect to the courss ef study (See Artiols
2813, Seotien 6), still the autherity te acquire %#gngmsg
was not free frpm douhti tharerora, sonlte Bill 147 was
M“a

Artiqla,ZUUG, whieh sutherizee the Board of Re~
- gents to reghlsts the ceurse 0f immtructien, was emaocted
by the Legisiature im 1913, & time whenr aviation and ae~
ronautical emgineering were ix their infsmey, Now asre-
nautieal eagiwesring is one of the mest importeat of the
- engineering fields. The Legislatere wisely foresaw that
the imposition of restrictiens amd limitations on the
courses to be taught &t s uriversity weuld, in effect,
gteleoimte sducatiokal sdvansement - that 1% a univorsity
is te sontinue to be an institutien of the rfirst class,
it must be able to keep sbreast of the times by the en-
largement of courses taught and the addition of nt' Tielfls
of atudy. _
In answer to your questisn, you are advised thest
it is the censidered opinion of this department that the
Board of Regents is auntkhorized te purchase airplanes for
wee in oourses of imstruotion offered in Aeronauntical Em-
gineering, if funds are available fer that purpose.

The Beard of Regents of the University of Texas
is authorized to purchase airplanes for use in courses of
ingtruotion offered im Aercnmutical Mnoorim. i funds
are savailable for that purpese.. X

Very'truly yonra
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