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Honorable Clayton Bray,
County Attorney, Sutton County,
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WilJL G, J1LOAGD

Re: Whether or not a daughter
of the Sheriff may serve
as deputy without pay. And
a related question.

Dear Sir:

Your request for an opinion upon the above titled sub~
ject matter is as follows:

"Will you advise as to whether the Nepotism
Statute, or any other prohibition statute, pre-
cludes a sneriff from making the following sppoint-
ments: %

"(1) A daughter to be Deputy without pay.
If she may not be & Deputy without
pay, may she assist in the office as
a veluntary worker?

"(2) A husband of an already appointed Office
Deputy, sald husband to be a Deputy with-
out pay.

"Obvicusly, the appointment of a Deputy without pay
would be to the advantage of the Sneriff as it would
enable him to dischehge the duties of his office
vith a minimm expense, however, I am Quigzical a-
bout the sanctity of the public records of the Sher-
1ff''s duties as a Tax Assessor and Collector, and a-
bout the usual authority of a deputy to do all
things his principal might do, even though the dep-
uty serves without pay.

Article 3902 of the Revised Civil S8tatutes as far as
pertinent is as follovws:

"Whenever any district, county or precinct
officer shall require the services of deputles,
assistants or clerks in the performance of his
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duties he shall apply to the County Commissioners
Court of his county for authority to appoint such
deputlies, assistante or clerks, stating by sworn
application the number needed, the position to

be filled and the amount to be paid. Said appli-
catlion shall be accompanied by a statement showing
the probable receipt from fees, commissions and
compensation to be collected by said office dur-
ing the fiscal year &nd ttie probable disbursements
which shall include all salaries and expensss of
sald office, and sald court shall make its order
authorizing the appointment of such deputies, as-
sistants and clerks and fix the compensation to bhe
paid them within the limitations herein prescribed
and determine the number to he appointed as in the
discretion of said court may be proper; provided
that In no case shall the Commissioners' Court or
any member there attempt to influence the appoint-
‘ment of any person as deputy, asslstant or clerk in
any office. Upon the entry of such order the offi-
cers applylng for such assistants, deputies or
clerks shall be authorized to appoint them; provid-
od that sald compensation shall not exceed the max-
imum amount hereinafter set cut. The compensation
which may be allowed tp the deputies, sssistants or
clerks above named for* the services shall be g rea-
sonable one, not to exceed the following amounts:

"l. In counties having & population of twenty-
five thousgand (25,000) or less inhabitants, first
agsistant or chief deputy not to exceed eighteen
hundred ($1800) dollars per annum; other assgistants,
deputlies or clerks not to exceed fifteen hundred
($1500) dollars per annum each. * % #*"

This bracket proviai_on applxes to Sutit;on Cbuntyo

A deputy shepiff 1s a public officer as contra- o
distinguished from a mere employee of the sheriff, and is charged
with the performance of certain governmental functions. The
office 18 created by law. The appointment of such deputy is reg-
ulated by law. To becoms a deputy sherlff; therefore, the statutes
regulating such office and the manner of filling must be complied
vith. The mere voluntary services of one in the sheriff's office,
with or without pay from any socurce, would not make such volunteer
a deputy sheriff. He would be a stranger to the duties of the
sheriff and would not be authorized to perform any of them what-
soever.

o It 18 the policy of the law to fix and allow compensation
adequate to the official services to be performed. It is not
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contemplated by law that any officer shall hold or exercise any
public office upon any consideration other then that provided by
the law creating “Wis officas.

So emphatically does the law require this that the
framers of our Constitution have written an official ocath to be
taken by the officer solemnly swearing, "that I have not directly
or indirectly paid, offered, or promised to pay, contributed, or
promised to contribute any money, or valuable thing, or promised
any publle office or employment, or as a reward for the giving or
withholding a vote at the elaection at which I was elected."

(Art. XVI, Sec. 1.)

b3

In 3tate vs. Humphreys, 12 S.W. 99, a quo warranto case
before the Supreme Court, Justice Gaines, afterwards Chief Justice,
considered Mr. Humphreys' public announcement for candidsates for
county clerk in the following words: "To the voters of Mills
County: As I have been unable to make such a canvas as was
necessary to inform you in person of my views on the question of
ex-officlo services, I beg lsave by this method to say that, if
electad to the office of county clerk, I will serve for the fees
of the office, and without ex-officlio pay."

Concerning this the Justice said: "To permit a candi-
date, in order to influence the voters, to hold out a promise
that he will serve in case of election for less than the fees or
salary fixed by law, 12 to thwart the will of the Legislature,
and to defeat the object of the law. It 1s unjust to honest
aspirants who rely upon their merits for political preferment,
end tends to degrade the public service by making the offices not
the revard of offlcial capacity and honorable conduct, but the
prey of those who, by reason of incapacity to earn a livelihood
in the common pursuits of life, and willing to undertake the
duties of public mervice for less sum than the Legislature has”
deemed an adequate compensation for the work. It puts up the ¢
offices of the State to the loweat bidder, and conduces to in-
fluence the voters to lose sight of the personal fitness of the
respective candidates, and to be governed by consideratlons of a
false sconomy. It 18 gratifying consideration that this practice
has been of such infregquent occurrence in our State that the
Legislature has not felt called upon to pass a statute in ald of
the Constitution more effectually to remedy the evil."

The sound, public policy of the State thus annocunced is
supported by the' Justice's quotations from standard textbook
writers and judlclial decislons.

While deputy sheriffs are not selected by popular elec-
tions, they are nevertheless officers of the State who are re-
quired to take the Constitutional ocath of office, and the same
high standard of policy applies to them as to electlive officers.

-
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If & promise such as that made by candidate Humphreys
to accept compensation at a lesser sum than that sllowed by law
18 censurable, for mich greater reason the promise of one to serve
without any remuneration is offensive to the policy of the 8tate.

Throop, & respsectable authority on Public Officers, has
this to say: "Bvery person ¥ho 1s appointed to any office of
this kind {public) is forbidden to make, and the person who makes

the appointment is forbidden to receive, any payment in respect

of the appointment.” (Sec. 52). Again he say: "An English
case, where such a bargain, between a municipal corporation and
its officer, was dscrseed in squity to be unlawful, as being
against public policy, on the ground that the law would not allow
any bargain to be made, respecting an appointment to a public
office, and also because the officer is considered to require
them (his fees) ‘to enable him to uphold the dignity and perform
the duties of his office' was fully cited in a former chapter.”
(Sec. 452). Yet again he says: "A board of officers, having the
power of appointment to an office, cannot reduce the amount,
fixed by law as the salary of the office, or make a binding con-
tract, wvith the person appointed to fill it, to perform its dutles
at a less sum; and the acceptancs of the office by him, and his
discharge of the duties thereof, 4o not constitute a binding con-
tract to accept such reduced sum, or a valver of the statutory
provision; but he can aftervards enforce his right to the statu-
?gry'salg§yg by mandamus, or other appropriate legal proceeding."
ec. 456) . ‘

Greenhood, an etinent authority on Public Policy, says:
"3o far has the doctrine which prohibits anything that might in-
fluence the selsction of puklic officers from other considera-
tions than that of peérsonal merit been sarried, that an election
sgcured by a promise on the part of a candidate to perform ths
duties of the office to which he aspires, if elected, for less
than the legal fees or salary, is void. Su¢h promises tend to
swerve the voter from his duty as a citizen; to blind his percep-
tions as to The sole question he should consider, --- the gquali-
fications of the candidate ~--- and to fix them upon considera-~
tions, altogether foreign to the proper exergise of the higheat
right known to free men, the right of suffrage -- a right upon
whose absolutely free and untrammelled sxerclse depends the
perpetuity of our republican:inatitutions. However laudable its
object, it is demoralizing in its tendencies, and utterly sub-
versive of the plainest dictates of public policy."

We will further say, however, there 18 no lavw of nepotism
or other whatsoever that would forbid a 'sheriff to have another.
person in his office who gratuitously performs manual or clerical
work not pertaining to the official duties of the sheriff. Such
person would be acting in his individual capacity and not in any
attempted capacity &s a deputy or even an employee. Such a rel-
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ation would not be contractual or binding on anyocne.

Further, we will say there 1is nothing in the law which
would prevent a sheriff from appointing the husband of a woman
vho vas slready appointed an office deputy, merely because of that
relationship, and where, of course, such husband was appointed
as regular deputies are appointed and not as a voluntary worker

'without pay.

Thus far we have dealt particularly with the queation
of a deputy sheriff serving without pay. In order that we may
be sure to cover every phase of the guestion raised by your in-
quiry, ve now discuss the featurses of nepotism.

Article 432, penal code, reads as follows: "No officer
of this State or any offlcer of any district, county, city, pre-
cinct, school district, or other municipal subdivision of this
3tate, or any officer or member of any State, district, county,
city, school district or other municipal board, or judge of any
‘court, created by or undeér authority of any general or special
law of this State, or any member of the Legislature, shall appoint,
or vote for, or confirm the appointment tc any office, position,
¢lerkship, employment or duty, of any person related within the
second degree by affinity or within the third degree by consangui-
nity to the person so appointing or so voting, or to any other
member of any such board, the Legislature, or court of which
such person so appeinting or so voting, may be a member, when the
salary, fees or compensation of such appointee is to be paid for
directly or indirectly, out of or from public funds or fees of
office or any kind or character whatsoever."

Discussing {our questions seriatim, we beg to advise the
Nepotism Statute would not prevent a sheriff's appointing his
daughter to be deputy without pay (if any person c¢could be appointed
deputy without pay) since as 1s seen from the Nepotism Statute '
above quoted, it is not applicable except w%grg 1t _involves pay-
ment out of bli nds as compensation. here 1s no statute,
vhether nepotlsm or other, wou prevent the sheriff's per-
mitting a voluntary worker in his office, to 4o clerical or other
unofficial work. The husband of a woman who 1s already an offlce
deputy as we have shown above, could not be appointed deputy with-
out pay, but there is no reason why he might not be appointed a
deputy in the statutory method unless, of course, he is related

to the sheriff within the prohibited degree above quoted.

These authorities are o0ld, but the sound principle of
public policy there announced is itself o0ld and well-grounded in
any Democratic system of selection of public servants.

We know of no court decision or text writer announcing
any contrary rule.
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There 18 an opinion by this department, howvever, No,
0-1896 which contains this language: "Thus we advise thet the
sheriff has authority, with the approval of the commissioners!
Court, to appoint an additlonal deputy to serve without any com-
pensation.” The writer of that opinion cites no suthority for
the holding, and indeed such statement was not at all necessary
to a complete answer to the only question propounded to him for
an opinion. Hia discussion of the pertinent statutes involvsd
in the request shows that the language above quoted was not re-
sponsive. The question of public poliecy was in no wvay presented
or conslidered. We think the opinion should be overruled; and 1t
is here overruled insofar as 1t announces the doctrine that the
sheriff may in any event bargein with a deputy to accept the
office for any consideration other than the compensation therefor
as fixed by law.

These considerations, we think, compel a negative answver
to all of your inquiries inveolving in any way the question of
the right to appeint ang deputy sheriff without compensation,
regardless of any consideration of the 8tatute of Nepotisnm.

This conclusion is in line with the opinion by thils De-
partment of date April 26, 1932, written by Assistant Attorney
General Scott Galnas, to Honorable Wardlow lane, County Attorney
of Shelby County.

SUMMARY: (1) The public policy of this Btate
forbids the appointment of a deputy sherlff to serve
without pay. .

(2) A sheriff's daughter may lawfully perform
non-officiel, manual, or clerical services for him,
but such gratuitous services are voluntary and the
agreement therefor binds no ons, and imposes no Au-
ties upon the daughter ;nor liabilities on the father
or the county.

{(3) The husband of a presently appointed dep-
uty, may not lawfully be appointed deputy sheriff
without pay.

(4) Such husband of a deputy may lawfully be
appointed deputy in the statutory manner of such
appointment.

s
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Very truly yours
ATTORNEY GENERAL OF TEXAS

By s8/0cie Speer
Ocie Speer
Assistant

08/IMc/jrbfuc

APPROVED FEB. 4, 1947
s/Price Daniel
ATTORNEY GENERAL

Approved Opinion Committee
By _BWB _Chairman



