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ODOFIFICE OW
THE ATTORNEY (MIENERAL

AUSTIY , TEXAS

PRICE DANIEL
ATTORNEY GENERAL

Hoa. E. L. Rioason, Jr.
County Auditor

Polk County
Livipgston, Texas

Dear Sir:
Opinioa No. V- 26

Re: Right of County Commissionsr to
hold office while working in the:
State of Mississippi.

Tour letter requesting an opinion from this Depsrtment on
the adowe subjeet mattsr reads as fdlows: .

™ wonld 1liks to bave an opinion from you on the
Tollowing questions:

, ~ "Commissisnsr of Precimnet No. 1, who vas elescted at

the last Gensmal Elaction, sseured a job with & Coa-
straction Company iu Deseamber of 1946 in the State of
Nisaissippi bt his family still lives in Folk. County,

Texas, and he 418 aot qualify for thw offiees of Commis-
sioner of Precinet Mo, 1, and take the oath of office

wntil Janwry 135, 19A7.  He left immediately for ° - ° :
Nississippl to yesume his work as foremaa for the Oun~ "
struction Company of the State of Mississipps and is - ' :
draviag & smlary of Cos Thousand Dollars per monthi, He

has mot doms anythiang teo the Maintenanoce of his roads

or aired a ocrew to ds the work. o e

 %Can he serve as Commissiomer of Precimct No. 1,
of Polk County, Texas and stay im the State of Nississippi
and wark for & Coastruction Company? '

AR T A% 41 AP An TR Ui e Aoty B Lom-
missigner of Polk County, Texas, &#ud him soatinue as foremsn
of the Ooustruction Company, sad him meet with the Court
onoce every thirty or sixty Says?

*Do I bave authority to approve payment of payroll or
material of his preciact whan he has not been present to
approve them or to sign purchase orders?
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| "Can the Coamissioners Court approve payrolls and
payment of purchase ordera and transact business with
the Commissioner of Precinot No. 1l absent from the state?

“Can he appoint a foreman to sot as his supervisor
of road maintenance and sonstruction for him and the
commissioner continue his work in Mississippit”

The primary question presented by your inquiry is vhether or
not, under the facts submittied, the person in Question has vacated or
abandoned his office of County Oommissiouner.

In Worda and Phreses, Yol. 37, pages 216-270, ve find the
folloving definitions:

P L. I . ] 1 We W s e TGl

"Residence is indeed made up of fact and intentiong
that is, of abods with intention of remsining. But it 1is
not broksa by going to seek another abode, but continues
until the fact and igteantion unite 1in another sbode elmse-
vhere." 37 W. & P. 256,

You state in your letter that his fanmily "still lives ia
Polk County." fTherefore, it sannot bs stated as & matter of lav that
the person iz question removed his residence from Polk County and
thereby vaosnted his offive, i

*It iz a gewwrel rule that failure to qualify for an
office within the time preseribed by lav does not of itself
create & waosney."” Buchanan vs. Grabam, 81 8.W. 1237, 1299,
See also 34 Texas Jurispradeace 376,

¥We quote the followving from %A Texas Jurisprudence 375:

"fhe Coanstitution declares that & failure to comply
vith the requirement that all eivil officers shall reside
vithin the State, and all district or sounty officers
within their distriocts or gountiss, and shall keep their
offices at such places as may be required by lav, shall
vacate the office so held. This provision is aaif-exocnting
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and needs no legislative action to put it into force

énd effect. Under it & county officer vho removes from
the county and establishes a reesidence elsevhere thereby
vacates his office. But absence from the State or in-
&bility or uanwlillingnsss to perform the duties of the
office, or the mere absence of a county officer from

the county while imvoluntarily in the militery wservice

of the United 3States, vithout any showving &3 to the pro-
bsde duration of lis abmsence, doces not create & vscancy."

See also: Crevwford vs, Saunders, 29 8, W. 102; Hamllton vs. King, 206
8. W. 953.

From & study of the above cited authorities, it seems to be
settled in Texzs that & veoancy is not created by &n officerts absence
from the State or his inabllity or unvillingness to perform the duties
of his office. JIn order to constitute an abandomment, there must be an
agctual or imputed inteant on the part of the officer to relingquish the
office, Steingruber vs, ity of San Auntonio {Com. App.) 220 8. W. TT;
Honey vs. Graham, 39 Tex. 1; 34 Tex. Jur. 385.

Under the facts presented, the person in questicn has been
and 1s vorking in Missimaippi, but at the same times he returns at inter-
vals to meet with the Commissioneras'! Court. 8Such facts do not show an
intention to abandon the office, Therefore, it cannct be stated &=
a matter of law thet he has vacated or abandoned the office of County
Commissioner,

It i3 steted in 34 Tex. Jur. 511-513:

"The compensetion attached to an office belangs to the
person legelly holding the office, for the term he may
hold it. EKHis right to it attaches as soon as he takes the
oeth of office and Qqualifies according to law, and ends
vhen his term ends, whether by expiration of time, death,
resignation, or abolishwent of the offiee by law. . .

"o entitle & person to recover the emoluments of an
office, he must show thet he is &n officer de jure, that
the office has heen legally created and is in existencs,
and that he has been legally placed therein and haa &
legal right thereto., . .

*The salary or emoluments are incident to the title of
the office and not to its occupation or the performance
of official duties. JIn order to recover the amount, the
officer is not reguired to show @ has discharged
the dutlea of the office; nor is he nrecluded from re-
covering by the fact that he has been wrongfully deprived
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of the right to perform the services, or thet enother
perasn hes performed them." (Fmphisis aurs)

We quote the following from Beard vs. City of Decutur, 04
Tex. 7

Yo the person legelly holding the offlce belong
the perquisites and emoluments attached by lav to the
office, as fully as does the office itself, . .

¥ . . the salary or emolumeat annexed to a public

office is incident to the title of the office and nof
to ite ocoupstion or exercime. The peopis, etc. vs.
Ouiton, 28 g!. ¥¥; The People, etc. va., Smyth, 28 Cal.
21; Mayor etc. vs, Woodward, 12 Helsk, 499; Carroll vs.
Seibenthalsr, 37 Cal. 195; Dolan vs. Mayor etc., 68 N.Y.

275; McVesay vs. The Mayor, 80 N, Y. 192; The Auditors,
etc. vs. Benoit, 20 Mich. 191", (Buphasis ours.)

We quote the following from Clity of Houston vs. Estes, 79 3.}
848, error refused:

"rhat under thess facts he became an officer d8 jure
is sustained by the walight of authority. . . He was there-
after discharged vithout osuse by one having ao authority
to oust him. . . The effort to ocust him was a nullity, &nd,
his salary being an incident of the office his right to the
emolument s did not depeud on Lhe performence by him of
O?J?icial—service. smphasis ours)

Since the person in ¢uestion is nov legally holding the offi
of Commissioner, on the dbasis of the foregoling suthorities we are foro
to hold that he is entitled to the emolumeats incideat to the office
until his term ends; whether by expirstion of time, death, resignation
or removal from office, &nd you are authorited to approve the payment
sanme, i :

{

Section 2% of Article V of our State Coastitution provides:

"County Judges, County Attorneys, Clerks of the District
end County Courts, Justices of the Peece, Constables, and other
gounty officers may be removed b§ the Judges of the Distriet

ourts lor lncompetency, olficlai misconduct, okl 4r n- .
ness, or other causes defined by law, upon the cause therefor-

being set forth in writing and the finding of its truth by a
Jury. (Emphasis ouras)
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Article 5%40, V.A.C.3., provides:;

"All diatrict and county attorneys, county judges,
commissioners, clerks of the district and county courts
and single clerks in countles where one clerk Aischerges
the dutiles of district and county clerk, county treasurer,
sheriff, county surveyor, assessor, collector, constabls,
cattle and hide inspector, Jjustice of the peace and all
county officers uov or hereafter existing by authority
either of the Constitution or lavws, may be removed from
office by the judge of the district court for incompetency,
officisl misconduct or becoming iantoxicated by drinking
intoxicating ligquor, &8 & beverage, whether on duty or not;
provided such officer shell not be removed for becoming
intoxioated wvhen it appears upon the triel of such officer
that such intoxication was produced by drinking intoxicat-
ing liguors upoun the direction and prescription of a duly
licensed practicing physiclan of this State.”

Artiole 5971, V.A.C.S., provides:

"In every case of removal from office for the causes
named in the preceding article, the cause or causes thereof
shall be get forth in writing, and the truth of asaid ceuse
or osuses be found by a jury.

Article 5972, V.A.C.3., provides:

*By ‘incompetency' &= used herein la memnt gross
ignorence of official duties, or grose carelessuess 1n
the diascharge of them; or an officer may be found to be
incompetent vhen, by reason of some serious physical or
mentsl defect, not existing &t the time of his election,
he has become unfit or unable to dlaohargg promptly and
properly the duties of hin offtice.” |

In the case of Reeves vs. State, 267 3, W. 666, the Suprenms
Court held that "an action to oust & county officer for ofricial mis-
conduct is for the benefit of the public and must be gonducted in the
name of the State of Texas, and be represented by & county or distriect
storney.”

The case of 8tate ex rel Dovns et al vs. Harney, 164 8. W,
24 55, (writ refused) involved an action for the removal from office
of the Sheriff of Nueces County. The Court, in reviewing the constl-
tutional and utatutory provisions above asst out, made the following
observation; '
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"We have rcached the iirm conclusion that the
contentions of the sheriff muat be mustained; that this
pursly looal actlion t{o remove the Bheriff of Nueces

County should have been h;rog@ t, if at all, by the county
or district sttorney of that sounty. . . .
", . . such actions as thias may be instituted onl
‘-bE the distriet or eounf* afiogmza and that the Attorney
nersal alone may not in e .

{(Ruphagis ours)

In viev of the foregoing, it is our opinion that the person
in Qquestion can only be removed, if at all, by & proper procesding in.
the District Court brought by the county or disirict sattorney. This
Department cannot pmas upon the questioun of whether or not there 1is
ozuse for removsl, for such question osan only be desterminsd by the
district Court and the truth of sid cause is to be determined by a
jury as provided in Article V, Section 24 of our State Coastitution
and Article 5971 of our statutes.

Artiocle 2343, V.A.C.S., provides that any three members of
the Commissionsrs'! Court, including the county judge, shall constitute
a guorum for ths transaction of any business, except that of levylng
accounty tex,

Ia view of the foregoing statute, it iz not necessary that
the Commissicner in question be present at & meeting of the Commission
Court for said Court to treansast bDusiness. 8ee: Racer vs, Otate, 73
8. W. 968; Oobb and Gregory vs. Dies, 203 8. W. 438; and Dalton vs. Al
110 Texssn 68, 215 3. W, #39,

Articls 6741, V. A, C. 8., suthorizes the purchase or hire b
the Commissioners' Court of ‘-.11 necessary road sachinery, tools or
teams, and. . . such labor as ey be necessary. . . to build or repair
the roads.” Potter vs. Ooncho County, 196 3, W. (24) 833, B35. It wi
e noted that such pover rests not within the individual Commissioner
but with the Commissioners' Court. You are therefore adthorized to-
approve the payment of the material, suppliss and expsnses vhich have
been legally ordered or suthorized by ths Commissioners' Court.

Article 6713, V.A.C.S., providest

"Except vhen roed sommissioners are employed, the
county comnissioners uhall be superviscrs of public roads
in their respectiive counties, and eagch commissioner shall
superviss the public roads wituin his commissioners pre-
cinet once esch month., He shall also make a sworn report
to each regular term of the commiasioners court held in
his county during the year, showing:



Hon. E. L. Einson, Jr. - Page 7

_ "l. fThe condition of all roads and perts of roads
in hias precinct.

"2. The condition of all oculverts and bridges.

*3. The amount of money remsining in the hands of
overseers subject to be expended uporn the roads within
his precinoct.

%, The number of mile posts and finger boards ds-
faced and torn down,

*s, ¥What, if any, nev roads of any kind should be
opened in his precinct, anéd what, if any, bridges, sulverts,
or other improvements are necesmyy to pinu the roads in
his presinst in good cendition and the probabls sost of such
improvemsnts; alsc the name of every overseer vho has failed
to work on the road, or in any way neglected to perform his
duty.

“3214 report ahall de spread upon the minutes of the
court, to be considered in improving public rosds and de-
termining the amount of taxes levied therefor,”

It is & gensrel rule that publie duties which require the
exercise of  reason or dissretion on the part of the officer cannot be
delogated Dy the officer. Osme vs. Palo Pinto Coumnty, 71 Tex, 99, 8
8- "- 63" 3“ Tﬂ!. :w. ‘59.

It is our opinion that duties prescribed by Articls 6713 are
duties vhich require the exeroiese of reason or discretion on the part
of the Commissionsr, and he cannot appoint someons to ast as road super-
visor in his plaoce.

. In this connestion, we wish to point out, however, that
Article 6737, V.A.C.8,, authorises the Commissionsrs' Court to employ
not execeeding four (i) road commissiouners. Artiele 6738, V.A.C.8,,
enumerates the powers and duties of such road ecommissioners. Artiecle
6783, V.A.C.8., authorises the Commissicners'’ Oourt to appoint & romad

supsrintendent for the county or appoin road superinteandent for
“ux:h ¢m1.u¢ur{s pnciuet! mm 3?16, Y.A.C.B., snumerates the

povers and duties of such road superintendent.
The above menticusd Articles read as follovwss
"art. 6737. Ruployment

"Each commissioners court mey employ not exceeding
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four road commissioners, who shall be resident citisens

of the district for which they are employed, and when

more than one is employed, the district that each road
commissioner la to control shall be defined and fixed

by the court. 3uch road commissioners shell receive such
compensation as may be agreed upon by the court, not to
exceed two dollars per day for the time actually engaged.
Each road commissioner shall first execute a bond, pay-
able to the county judge of the county and his successors
in office, in suretles, to be approved by the county judge,'
and conditioned for the faithful performance of his duties,”

"art. 6738, Povers and duties

"A rosd commissioner shall have coatrol over all
overseers, hands, tools, machiosry ead teams to be used
upcn the roade in his district; and may requlire overseers
to order out hends in any aumber he may designate for the
purpose of openlng, working or repairing rogads or buildings
or repeiring bridges or culverts in his district. He shall
see that all roads and bridges in his district &re kept in
good repair, and he zhall, under the direction and control
of the commiasioners court, inaugurate a system of grading
and draining public roads in his district, and see that
such system 1a carrled out by the overseers and hands under
his control, and ah&ll obey all orders of the commissioners
court; and he shall be responsible for the safekeeping and
liable for the loss or destruction of all machinery, tools
or teams placed under his control, unless such loss is with-
out his fault, and vhen he shall be discharged he shall
deliver them to the person designated by the court.”

"Art. 6743. Appointment i
H
"Phe commissioners court of any county subject to this
lav may appoint & competent person as road superintendent
for such county, or one such superintendent in each com-
missioners precinct, as it shall determine by &an order made
&t & regular term therecf. Such order shall be entered on
the minutes of such court, and shall anot be void for want of
form, but & substantisal complisance with the provisions of
this subdivision sh&all be sufficlient. Fvery road superinten-
dent shall be @ Qualified voter in the county or precinct
for which he 1s sappointed, anod shall hold his office for twvwo
years or untlil removed by the commissloasrs court for good
cause. No county shell be under the operation of this law
whose comnigsicners court does not appoint & road superin-
tendent or superiatendents.”
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"Art. 6746. Powvers

"Subject to the orders of said court, each superinten-
dent shall have general supervision owver all public roads
of his county or precinet, and shall superintend the lsying
out of new roads, the making, changing, working end repair- ‘L
lag of roads, &nd the building of bridges except where
othervise contracted, and over all county convicts worked
oa such roads, but this shall not prevent the comnmissioners
court from employing & person to vatch and manage such con-
victs and direct the vwork to be done by them. B8aid road
superintendent shall take charge of and be responsible for
the safe-keeping of all tools, machinery, implements and
teans placed under his control by the commiasioners court
and execute his receipt therefor, whiech shall be filed with
the county clerk, He shall be liable for the loss, injury
or destruction of any such tools, teams, implements or
machinery unlesz such loss occured vithout his fault, and
for the wrongful or improper expsanditure of any rosd fuands
coming into his hands. On leaving office, he shall deliver
all such money and property to such person &3 the commls—
sioners court may dlrect,

It vill be noted that the smploymeant of road commissioners
or road supérintendsnts is left to the discretion of the Commissionsrs!
Court and not to the individual Commissioner,

SUMMARY

(1} Under the faots submitted, the Commissioner of
Precinct 1 of Folk County 1s still & resident of Polk
County and is nov legally holding the office of Comalis- ;
sioner and is entitled to the emoluments incidsnt to the '
office until his resignation orremoval from office by
proper procesdings, Article V, Sectiocn 25 of the 3dtate
Coustitition; Artlicles 5940, 5971 and 5972, V.A.C.S8.

(2) The pover to purchase road machinery and supplies
rests not with the individual County Commismsioner, but with
the Comaissioners' Court, and only & guorum is necessery to
transact such business, Articleo @343 and 6741.

(3) A County Commissioner cannot appoiat another to
act as rosd supervisor in his place, Road Supsrintendents
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or Road Commissionars may be &ppointed only the
Commissioners' Court. Articles 6713, 6737, 6b7§8, 6743

and 6746, _
Yours very truly
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